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O
ver the past few years, the

Middle East has faced a period

of very significant political and

social upheaval. Amidst continuing

unrest in the region in the form of an

ongoing civil war in Syria and growing

tensions over Iran’s perceived nuclear

threat, the Middle East remains at the

forefront of the international sanctions

agenda. The UN, EU, Arab League and

individual states have imposed a range

of sanctions against Iran, Syria, Libya,

Egypt and Tunisia. Commercial parties

based in target states or involved in

transactions with designated entities

have been amongst the first to feel the

immediate repercussions of the

sanctions introduced in the Middle

East. 

The ever-evolving sanctions regime

imposed against Iran, Syria, Libya,

Egypt and Tunisia requires ongoing

review and analysis. The purpose of this

article is not, however, to scrutinise the

detail of the sanctions instruments

themselves, but rather to consider the

impact that these have had on the

contractual arrangements of private

businesses operating in the region, and

to offer some views on how to

effectively mitigate this impact.

The proliferation of sanctions 

in the Middle East

It is uncontroversial to observe that

Iran has felt the impact of international

sanctions legislation more heavily than

any other state in recent years. On 23

December 2006, the UN Security

Council adopted Resolution 1737

(2006) which imposed asset-freeze

restrictions on designated persons

deemed to be involved in the

proliferation of sensitive nuclear

activities and/or the development of

nuclear weapon delivery systems. This

resolution was supplemented by

additional UN Security Council

Resolutions imposing arms embargoes

and further asset freezes. The EU

implemented Resolution 1737 (2006)

by adopting Regulation 423/2007 of 19

April 2007, which also provided for

additional EU listings. Since 2007, EU

sanctions have continued to expand in

scope, now directly affecting

participants in more conventional

industries with a far wider commercial

impact such as the insurance, energy

and shipping industries.

The UN and the EU have not been

alone in imposing sanctions against

Iran. In practical terms, it is perhaps

the U.S. Iranian sanctions regime

which has had the most significant

impact. The U.S. has introduced an

almost total economic embargo on

Iran, extending to the imposition of

sanctions on companies doing business

with Iran, a ban on all Iranian-origin

imports, sanctions on Iranian financial

institutions, and an almost total ban on
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selling aircraft or repair parts to Iranian

aviation companies. 

More recently, on 26 February 2011,

the UN Security Council adopted

Resolution 1970 (2011) which

introduced financial sanctions against

designated entities involved in or

complicit in ordering, controlling, or

otherwise directing, the commission of

serious human rights abuses against

persons in the Libyan Arab Republic.

These sanctions were implemented at

an EU level by the adoption of

Regulation 204/2011 on 2 March 2011. 

In May 2011, Syria also became the

target of EU sanctions with the

adoption of Regulation 442/2011 which

imposed asset-freezing measures on

certain persons identified as being

responsible for the violent repression of

the civilian population in Syria. The

scope of these measures was

subsequently widened to also cover

natural or legal persons and entities

associated with them. In November
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2011, in an unprecedented move, the

Arab League implemented its own

sanctions against Syria, which included

a freeze on government assets and a

ban on transactions with the central

bank.

Similarly, asset-freezing regulations

were implemented by the EU against

Egypt and Tunisia. These, however,

have been predominantly targeted at

individuals associated with the ruling

regime for misappropriation of state

funds. As such, the commercial impact

of these has been more limited than the

broader Iranian and Syrian sanctions

regimes.

Ramification of the sanctions

regimes for private businesses

The plethora of sanctions imposed on

Iran, Syria, Libya, Tunisia and Egypt

has affected not only the government

and citizens of those countries, but also

many private businesses with foreign

establishments in those countries or

which conduct financial or commercial

transactions with the targeted markets.

The speed with which these politically-

driven sanctions can be imposed means

businesses have to react equally rapidly

and efficiently. The criminal and

financial penalties for breaching the

legislation are high; and the potential

reputational damage of breaching

sanctions legislation also cannot be

ignored. 

It is far from straightforward for

businesses to analyse the sanctions

regimes and respond effectively to

them. The occasionally ambiguous and

often wide drafting of certain of these

instruments, as well as the complexity

and overlapping nature of various

regimes, renders formulating an

effective response a difficult task. The

sanctions regimes imposed at an

international, regional or national level

are not harmonised and will require

different responses, often involving

varying standards of sanctions on the

same point. In such cases, businesses

are faced with the time and resource-

intensive challenges of either

attempting to comply with the

unaligned sanctions regimes on a case

by case basis, or applying blanket

policies which can lead to businesses

withdrawing from targeted countries

completely. These are difficult choices

to make. 

Exemptions from the 

sanctions regime

As ever, the first consideration for

affected businesses should be to

establish whether they are exempt from

the scope of application of the

sanctions. Sanctions legislation may,

for example, contain ‘winding-down’

provisions which give parties to affected

pre-existing contracts a certain amount

of time to comply with the new

sanctions regime. For example, the EU

Regulation 878/2011 banning the

import of crude oil or petroleum

products into the EU where these

originate or have been imported from

Syria did not apply to the execution on

or before 15 November 2011 of

obligations arising out of contracts

concluded prior to 2 September 2011,

but required prior notification of

affected imports to the relevant

authority at least seven working days in

advance.

Alternatively, where businesses do

not benefit from such exemptions but

wish to continue performing their

contractual obligations, they can seek

licences from relevant authorities to

exempt them from the prohibition in

question. In the UK, exporters are

subject to the export prohibition of the

articles listed in annex 5 and 6 of EU

Regulation 36/2012, which includes

certain types of equipment relating to

the exploration and production of crude

oil and natural gas to Syria. It is,

however, possible to apply for an export

licence for these goods. Such

applications are considered by the Asset

Freezing Unit of HM Treasury on a

case-by-case basis. Obtaining such a

licence is not straightforward. Where

blanket prohibitions are in place, the

prospects of obtaining an exemption or

a licence are very limited and the case

for a licence application must be

particularly compelling. Companies

with potential national security or

public interest claims for exemptions

have fared better than others seeking

licences on the basis of pure economic

interest, but this is a very narrow class.

There can also be significant delays

and difficulties involved in obtaining a

licence. The increased rate of adoption

of sanctions legislation has meant that

the number of companies seeking

licences has increased, putting

increased pressure on the licensing

system to respond in a timely manner.

It also bears emphasis that engaging

with the commercial party’s own

national government to obtain

exemptions from the scope of the

application may not always provide a

complete answer. The overlapping

nature of the Iranian sanctions regimes,

for example, means that it may be

necessary to apply to authorities in less

familiar jurisdictions, involving parallel

legal fees in order to obtain a solution

which is effective in practice. It may

also be necessary to persuade a host

government to involve other

governments (EU or otherwise) in

order to ensure that the exemption is

consistent – and effective, in practice –

across all of the applicable sanction

regimes. It will only be possible to

obtain active government support to

engage with other governments or

supra-national institutions in

exceptional circumstances.

If all else fails…

Where the application of the sanctions

and the resulting impact on their

contractual arrangements cannot be

avoided or resolved by counterparty

discussion, businesses should consider

their rights to suspend or cease

performance of their contractual

obligations. The most useful provision

in this context is usually a force

majeure provision. The leading

arbitration institutions have been

particularly busy in the last four years

with a caseload of disputed force

majeure declarations. Whilst the events

of the Arab Spring have unquestionably

disrupted performance of contractual

obligations, in some cases they have

also provided a timely opportunity for

parties to suspend performance of

certain of their contracts which have

proved to be unprofitable in the

aftermath of the global economic crisis.

A force majeure clause will typically

excuse a party from performing their

obligations under a contract where an

event beyond the parties’ control, such

as a war, riot, strike, or event described

as an ‘act of God’, has occurred which

renders the performance of the contract

impossible. This provision typically

allows the party seeking to rely on it to

suspend performance of its obligations

The sanctions regimes

imposed at an

international, regional

or national level are not

harmonised and will

require different

responses, often

involving varying

standards of sanctions

on the same point.
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under the contract for the duration of

the event (and often for either party to

terminate the contract in the event that

performance cannot be resumed within

a stipulated period of time). The

provision may provide further guidance

as to what constitutes ‘impossibility’ of

performance. For example, whilst one

force majeure clause may impose an

obligation to consider all alternative

avenues of performance, another may

only require the affected party to take

alternative measures which are

commercially reasonable. 

Varying approaches under

different governing laws

The scope of protection afforded by the

force majeure clause will depend on

two key considerations: how broadly it

is drafted, and the governing law of the

contract. Under English law, force

majeure is a purely contractual matter;

there is no separate ‘doctrine’ or

common law ‘principle’ of force

majeure which overlays the words that

the parties have used. However, a

substantial and growing body of case

law exists on the subject which provides

some guidance in narrowing down the

extent of the parties’ obligations where

the contractual provisions themselves

are unclear. 

The party seeking to rely on the

event in question will bear the burden

of proof that the event qualifies as an

event of force majeure. In this context,

parties seeking to rely on a force

majeure clause should carefully

consider what the drafting provides for.

In the English Court of Appeal case of

Arash Shipping Enterprises Co Ltd v

Groupama Transport [2011] EWCA

Civ 260, an insurance company was

found to have validly terminated its

marine insurance policy as a result of

the introduction of EU Regulation

961/2010 imposing sanctions against

Iran. The policy entitled the insurer to

cancel it ‘where the Assured had

exposed or may, in the opinion of the

Insurer, expose the Insurer to the risk

of being or becoming subject to any

sanction’. In this case, it was held that

the clause was wide enough to cater for

this event. It required that the Assured

had exposed or might expose the

insurer to the specified risk, but did not

require any act or omission on the part

of the Assured giving rise to that risk.

Although the plain wording suggested

some form of active contribution by the

Assured to the exposure, the fact of the

imposition of the sanctions regime was

enough. Although English law cases on

force majeure will always turn on their

facts, an established body of the case

law in the area is available to assist

parties in assessing the strength of their

position.

In contrast, where the contract in

question is governed by the laws of the

Middle Eastern country in which it may

be performed, the approach will be

different. Most Arab countries are civil

law countries, whose codes are largely

based on the French civil code,

integrating, to varying degrees,

principles of Shari’a law. As such, case

precedents (if they are available at all)

are likely to be of little guidance in

interpreting the application of a force

majeure clause. On the other hand a

contract which is silent on force

majeure may present less of a problem

than if the contract were governed by

English law, as the applicable principles

are often enshrined in the civil code

itself. For example, the Iranian Civil

Code states at article 229 that if a party

becomes unable to carry out any duty or

obligation due to an event that the

affected party cannot avoid, then the

party will not be held liable to pay

compensation to the other party for any

loss or damages. 

The laws of the Arab Civil Code

countries do, however, tend to impose

a higher degree of emphasis on the

‘irresistibility’ of the event. Parties

seeking to rely on force majeure

provisions will likely need to

demonstrate that they took all possible

actions to mitigate the impact of the

event and that performance remained

impossible, a more rigid test than is

often found under English law

contracts. This evidential burden may,

to a certain extent, be mitigated by the

presence of a ‘hardship’ provision

allowing parties to renegotiate the

terms of their contract where

performance of it has become

excessively burdensome due to an event

beyond the parties’ reasonable control.

This is also subject to the requirement

of ‘good faith’, typically imposed on

parties to refrain from using the terms

of the contract to abuse the rights of the

The decisions made by companies affected

by sanctions legislation are rarely risk-free.

In particular, there is a risk that, by

claiming that a contract is ‘frustrated’ or

that performance is suspended by virtue of

force majeure, the non-performing party is

later found to have committed a

repudiatory breach of contract if it is then

established that the sanctions event did

not satisfy the applicable contractual tests.

Legal advice should be sought prior to

taking any such action. 

The case of Islamic Republic of Iran

Shipping Lines v Steamship Mutual

Underwriting Association (Bermuda) Ltd

[2010] EWHC 2661 provides a cautionary

tale. Here, the defendant insurer company

lost a case in which it had argued that the

insurance cover it provided to the claimant,

a designated Iranian entity, had been

discharged by reason of frustration by

virtue of the introduction of the Financial

Restrictions (Iran) Order 2009 and a

licence issued thereafter. The courts

rejected the defendant’s arguments, and

found that the insurance cover had not

been frustrated. The introduction of the

order had simply restricted the scope of

protection the cover could provide; it had

not entitled the insurer to walk away from

the policy altogether. We have seen a

number of instances in which parties have

been too quick to reach the conclusion that

‘all bets are off’ in a contractual

relationship following the imposition of new

sanctions legislation, particularly under the

Iranian sanctions regime.

Similarly, difficulties can arise even if

the contract is frustrated or if the sanctions

instrument qualifies as an event of force

majeure. Problems can arise where back-

to-back contracts have not been drafted

consistently. Even where a counterparty

can claim force majeure under one

contract, it does not follow that others will

be able to claim under other contracts

lower down the chain. The scope of the

force majeure provision – and perhaps the

governing law – may well vary. If so, one

party may find itself in the invidious

position of having to accept non-

performance by its supplying counterparty

whilst being held to account for non-

delivery by the counterparty to which it is

liable to sell.

The impact that these sanctions

regimes may have on commercial parties

can also be wider-reaching than just the

direct consequences. They may also be

affected by the commercial decisions of

others. For example, parties may be faced

with difficulties in sourcing necessary

services where their suppliers, contractors

or service providers decide to stop

providing services themselves for policy

reasons connected with perceived (rather

than real) sanctions risk – a particular

concern in the energy industry, where

many contractor relationships are

connected to the IS and are governed by

call-off contracts which, in reality, may

entitle contractors to refuse to provide

services even where it is legally possible for

them to do so.

Other legal and practical difficulties
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other parties. It can immediately be

seen that the imposition of a sanctions

regime against this legal background –

where both parties can usually say, with

justification, that they are not ‘at fault’

– has led to a number of disputes in

recent years, both on the applicable

legal standards and on the evidence

adduced to meet those standards.

Of course, the different approaches

that legal systems take to interpreting

what constitutes force majeure

presents a risk to commercial parties.

Where still at the pre-contractual

negotiation phase, commercial parties

should endeavour to ensure such

clauses are included in the contract and

are carefully drafted to provide for the

type of risks that could arise out of

political instability, including the

imposition of sanctions. 

Supervening illegality under

English law and the long arm of

U.S. sanctions

Under English law, and separately from

the consideration of a force majeure

clause in the contract, the party seeking

to comply with sanctions will also want

to consider whether its contract has

been ‘frustrated’ by virtue of

supervening illegality. Typically, there

are three relevant scenarios which

might arise in the context of sanctions

legislation: 

(i) where performance of the contract

becomes unlawful by virtue of the

governing law of the contract, 

(ii) where performance of the contract

becomes unlawful in the place of

performance of the contract, and 

(iii) where the sanctions instrument

prohibits performance of the

contract but neither forms part of

the proper law of the contract nor

of the place of performance. 

Under English law, the position

under (i) and (ii) is relatively

straightforward, but less so under

scenario (iii). Typically, where

performance of the contract becomes

unlawful under English law, the

contract will be discharged. Similarly,

in situations where performance

becomes unlawful under the laws of the

place of performance, the contract will

generally not be deemed enforceable

under English law. It will, however, be

necessary to demonstrate that it was

not possible to discharge the obligation

by performing the act elsewhere. In the

Arab Spring context, this has tended to

be of particular application in trade

disputes involving the re-routing of

vessels to alternative ports with the

associated delay and expense that

involves.

The position is more complicated

where the sanctions instrument

prohibits performance of the contract,

but neither forms part of the proper law

of the contract nor of the place of

performance. This type of situation will

typically arise where sanctions have

extra-territorial application. In

particular, this has been an issue where

U.S. sanctions with extra-territorial

application are considered by non-U.S.

companies with U.S. interests, for

example where a UK-based subsidiary

of an American company may be

prohibited from performing its

activities under an English-law

governed contract with a designated

Iranian entity. In such a case, because

the sanctions instrument does not form

part of the proper law of the contract –

and performance of the contract does

not require it to be performed in the

jurisdiction which has declared the act

illegal – arguably, no relief is available.

The tendency of U.S. sanctions to claim

‘long arm’ (and very onerous)

jurisdiction and the very real concern of

multinationals not to encounter

difficulties in the U.S., has made this

issue a very real consideration for

commercial parties dealing with

affected jurisdictions in the Middle East

under English law contracts.

The correct approach on English law

analysis to this scenario can be seen in

Kleinworth v Ungarische Baumwolle

[1939] 2 KB 678, a case in which a

London bank successfully brought a

claim against a Hungarian bank and

company for payments due under three

bills of exchange. The Hungarian

defendant had relied upon new

legislation in Hungary which made it

illegal for Hungarian subjects to pay

money outside of Hungary without the

consent of the Hungarian National

Bank. It was held that the contract was

English-law governed and was to be

performed in England; a change in a

foreign law which did not directly

concern the contract could not be relied

upon to avoid liability. As such, the

exceptions described above did not

arise. The defendants were found in

breach of their contract. Parties in

similar cases may find themselves

presented with a difficult choice –

either they breach the contract to

comply with foreign sanctions

legislation; or they perform their

obligations, but find themselves in

potential breach of an extra-territorial

sanctions regime.

Conclusion

Although legal rights to avoid (or

compel) performance may be available

to commercial parties where their

contracts fall within the scope of new

sanctions legislation, these rights are

not always clear and they may provide

less comfort than expected on a closer

analysis of the contractual terms and

the applicable governing law. At the

least, the scope for argument over the

extent of these rights means that this is

an area ripe for disputes. In addition to

ensuring familiarity with the applicable

sanctions regimes in the Middle East,

commercial parties should also ensure

that their contractual rights are

protected by adequate (and certain)

provisions – and that they are aware of

where they stand before anticipated

sanctions materialise, rather than after

the sanctions event.
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