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Is your Arbitration Agreement Valid in the United
Arab Emirates?
Saloni Kantaria*

1. Introduction
Arbitration has become a popular method of resolving disputes in the United Arab Emirates
(UAE) and parties now have an option whether to have their arbitration agreement governed
by UAE law or the laws of the Dubai International Arbitration Centre (DIFC) (i.e. the DIFC
Arbitration Law 2008). However, there are differences between the two laws as to what
constitutes a valid arbitration agreement, which is a separate agreement to the main contract
containing the arbitration clause. Regardless of which law the parties decide should govern
their arbitration agreement, they should be aware of the requirements of either law to ensure
that a valid arbitration exists since the consequences of not having a valid arbitration
agreement can be dire when it comes to the successful party enforcing the arbitral award.

This article will examine the nuances between UAE law and DIFC arbitration law on
what constitutes a valid arbitration agreement, set out some tips to ensure that the arbitration
agreement is valid and also consider the approach the UAE and DIFC courts are taking to
arbitration agreements in circumstances where a party tries to commence parallel court
proceedings.

2. UAE Legal Requirements for Arbitration Agreements
Federal Law No.11 of 1992 (more commonly known as the Civil Procedure Code) requires
that the arbitration agreement be in writing1 and there must be a clear intention of the parties
to submit any dispute to arbitration. The arbitration agreement can take the form of an
arbitration clause in a contract or be a stand-alone agreement.2 This requirement is similar
to the DIFC Arbitration Law and the UNCITRALModel Law.3However, when a company
is executing an arbitration agreement or sovereign entities are signing an arbitration
agreement extra precaution needs to be taken.

Executing an arbitration agreement with a company
A misconception in the UAE is that the authorised representative of a company who may
have actual or apparent authority to bind the company to a contract also has authority to
bind the company to an arbitration agreement. A consequence of this misconception is that
contracts can be improperly executed and this may serve as a defence to a party resisting
enforcement proceedings; this is because, under the Civil Procedure Code, one of the grounds
available to the defendant to have the award nullified is if the award was issued by a person
not having the capacity to make an arbitration agreement.4 This provision must be read in
conjunction with the Civil Procedure Code art.203(4) in the UAE,5 which states:

*The author would like to thank Caroline Kehoe for her feedback on this article.
1Civil Procedure Code art.203(2).
2Civil Procedure Code art.203(1).
3UNCITRAL Model Law art.7(2).
4Civil Procedure Code art.216(1)(b).
5Civil Procedure Code art.203(4).
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“An agreement to arbitrate shall not be valid unless made by persons having the legal
capacity to make a disposition over the right the subject matter of the dispute.”

The Dubai Court of Cassation explained the rationale behind this provision as follows6:

“Under article 203(4) of the Law of Civil Procedure, an arbitration agreement may be
validly made only by a person who has capacity to make a disposition over the right
in dispute, and that is not the same as the capacity to litigate. That is because an
arbitration agreement involves a waiver of the right to bring an action before the courts
of the UAE, with the guarantees that it affords to litigating parties, and the authority
given to an attorney may be express or implied or apparent, and the authorization will
be express if it is by words or writing, and the authorization will be implied if it may
be deduced from the facts of the case, and everything that has been said or written, or
the ordinary mode of dealing may be assumed from the surrounding facts.”

The Dubai Court of Cassation has held that an arbitration agreement is only valid if the
agents signing on behalf of each of the parties to the agreement had clear and specific
authority to bind the parties to arbitrate.7 So how do you check who has the legal capacity
to bind the company8 to an arbitration agreement? The Dubai Court of Cassation has held
that a director of a limited liability company has the power to bind the company to an
arbitration agreement unless the articles of association restrict his authority or prohibit him
frommaking certain dispositions or expressly prohibit him from agreeing to arbitrate.9 This
guidance from the court is useful as the UAE Commercial Companies Law10 does not
provide much assistance and simply states:

“Unless the powers of the manager are fixed in the company Memorandum of
Association, the company manager shall have full powers to carry out management
affairs of the company, and his actions shall be binding on the company, provided that
they are substantiated by the capacity under which he acts.”

It is arguable whether a manager having full powers to carry out the “management affairs
of the company” also has the capacity to dispose of the right to litigate since this is considered
to be a “dispositive” act as opposed to an act of management. The Court of Cassation’s
ruling set out above suggests that a director/manager would have the power to bind the
company to an arbitration agreement. However, there is no binding precedent system in the
UAE and given the uncertainty, it is safer for a party to check the company’s Memorandum
of Association to see if it specifically provides the manager/director with the power to bind
the company to an arbitration agreement. If it does not, before the execution phase of the
transaction, each party should ensure that a power of attorney has been issued by the company
to the manager authorising him to bind the company to the arbitration agreement. The power
of attorney should be annexed to the commercial agreement to help reduce the prospect of
a party being able to challenge an award. If the point is not checked at the time of execution
and a dispute emerges between the parties, resorting to arbitration proceedings may be futile
given that an unsuccessful party will have a defence before the court dealing with an
application to ratify and enforce an arbitral award.

Executing an arbitration agreement with a sovereign entity
Careful consideration must be given when entering into an arbitration agreement with a
sovereign entity in the UAE. If an arbitration agreement is being entered into with a federal

6Dubai Court of Cassation (273/2006) February 4, 2007.
7 Judgment No.51 of May 28, 2005 and Case No.164 of 2005.
8The author is assuming for the purposes of this article that the companies are limited liability companies.
9Dubai Court of Cassation Judgment 164/2008.
10 Federal Law No.(8) of 1984 as amended by Federal Law No.(13) of 1988.
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government department, then after the Ministry of Justice reviews the arbitration clause,
the approval of the Council of Ministers must be obtained.11 If an arbitration agreement
states that the seat of arbitration is outside Dubai and is governed by the laws of anywhere
but the UAE, then the Ruler of Dubai must give consent.12As a result of these requirements,
it is imperative that before a contract with a UAE/Dubai government entity containing an
arbitration clause is executed, the necessary approvals are obtained to ensure that if arbitration
proceedings ever have to be brought against the government entity then the defence of an
invalid arbitration agreement cannot be raised.

3. DIFC Legal Requirements for Arbitration Agreements
If an arbitration agreement is governed by the DIFC Arbitration Law 2008, to be valid, it
must be in writing. Unlike the Civil Procedure Code, the DIFC Arbitration Law specifies
what is meant by an arbitration agreement being in writing. The four circumstances in which
the DIFC Arbitration Law considers an arbitration agreement to be in “writing” are:

• The reference in a contract to any document containing an arbitration clause.
However, the arbitration clause must be part of the contract.13 This provision
appears to envisage a situation where, for example, a contract contains a
number of guarantees, which both parties have signed, but it does not provide
for how a dispute is to be resolved if the parties have a dispute related to that
guarantee. If it is found that the guarantees form part of the main contract,
which contains an arbitration clause, then the arbitration clause will apply to
the guarantees too.

• If a claimant alleges in a statement of claim that there is an arbitration
agreement between the parties and the respondent does not deny that in its
defence.14 This provision appears to envisage a situation where a party
commences court proceedings in circumstances where a main contract may
not have been executed but alleges in its statement of claim that an arbitration
agreement was agreed between the parties (perhaps through previous conduct)
and the defendant does not deny this allegation.

• If the arbitration agreement is in an electronic communication such that the
information in such communication is useable for subsequent reference.
Electronic communication is defined as “any communication that the parties
make by means of data messages”. “Data message” is defined as “information
generated, sent, received or stored by electronic, magnetic, optical or similar
means, including, but not limited to, electronic data interchange (EDI),
electronic mail, telegram, telex or telecopy”.15 This provision of the DIFC
Arbitration Law seems to envisage a situation whereby emails/faxes, and
perhaps even messages over BlackBerry Messenger, have been exchanged
between parties on the terms of the arbitration agreement such that from these
electronic communications, it can be inferred that the parties have agreed an
arbitration agreement.

• If the content of the arbitration agreement is recorded “in any form” whether
or not the arbitration agreement or contract has been concluded by conduct
or other means. This provisions seems to envisage a situation whereby the
parties have agreed the terms of the arbitration agreement on a contract but
not yet finalised agreement on the other terms of the main contract.

11Council of Ministers Decision No.406/2 2003, dated September 15, 2003.
12Dubai Instruction Order of February 6, 1998 and Dubai Law No.6 of 1997.
13DIFC Arbitration Law 2008 art.12(7).
14DIFC Arbitration Law 2008 art.12(6)—this provision is similar to the English Arbitration Act 1996 s.5(5).
15DIFC Arbitration Law 2008 art.12(5).
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Unlike the Civil Procedure Code, the DIFC Arbitration Law appears to be in touch with
themodern realities of how transactions are negotiated and provides a wide array of scenarios
in which an arbitration agreement is considered to be in writing and therefore valid under
the DIFC Arbitration Law. Accordingly, if a party is contemplating initiating arbitration
proceedings but does not have an executed contract with an arbitration clause or stand-alone
arbitration agreement, it should check whether any of the above scenarios applies to
determine if an arbitration agreement nonetheless exists. Contract drafters should also be
aware that since an arbitration agreement constitutes a separate agreement from the main
contract, even if the main contract terms have not yet been agreed, an arbitration agreement
may still have been formed.

4. Attitude of the DIFC and UAE Courts to Arbitration Clauses
When it is not clear whether an arbitration agreement exists or where one party seeks to
frustrate the dispute resolution process court proceedings may be initiated by that party. In
Dubai, court proceedings can be initiated in either the DIFC court16 or the UAE courts. So
what is the attitude of each of these courts if it turns out that a valid arbitration exists?

UAE courts
Article 203(1) of the Civil Procedure Code states:

“It shall be permissible for contracting parties generally to stipulate in the original
contract or in a subsequent arbitration to refer any dispute between them concerning
the implementation of a specified contract to one or more arbitrators and it shall likewise
be permissible to agree by special conditions to arbitration in a particular dispute.”

Accordingly, if the parties have agreed that any dispute between them is to be resolved by
arbitration, then UAE courts are generally not willing to entertain a claim by a party, and
will enforce the agreement to arbitrate. However, this is subject to one key exception. If a
party starts court proceedings despite there being an arbitration clause in the agreement and
the counterparty defends the court proceedings and does not object to the proceedings on
the basis that they have agreed to resolve all disputes through arbitration, then the court
will entertain the proceedings. This is because the Civil Procedure Code art.203(5) states:

“If the parties agree to arbitrate the dispute it shall not be permissible to bring an action
in respect thereof before the courts but nevertheless if one of the parties does not have
recourse to litigation without regard to the arbitration clause and the other party does
not object at the first hearing the action must be tried and the arbitration clause shall
be deemed to be cancelled.”

This provision brings the need to challenge much earlier in the process than in some other
systems where a challenge must be made before the defendant takes steps to answer the
substantive claim. The first hearing in a UAE case can happen very early and that is when
the existence of an arbitration clause must be raised.

DIFC court
If a party brings proceedings before the DIFC court despite the parties having entered into
an arbitration agreement and the seat of the arbitration is the DIFC then the DIFC court has
the power to stay proceedings unless it finds the arbitration agreement is null and void,
inoperative or incapable of being performed.17 However, if the parties agree that the seat

16This is assuming the DIFC court has jurisdiction over the proceedings.
17DIFC Arbitration Law 2008 art.13 read in conjunction with the DIFC Arbitration Law 2008 art.7.
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of the arbitration is Dubai, does the DIFC court have jurisdiction to stay any proceedings
before it?
This issue was recently deliberated before David Williams J.18 His Honour held that the

DIFC court has an inherent jurisdiction to stay DIFC court proceedings in circumstances
even where the parties have agreed in their arbitration agreement that the seat of the
arbitration is non-DIFC seated (but within the UAE). Amongst other reasons for arriving
at this decision, Williams J. stressed that

“an interpretation of the DIFCArbitration Lawwhich prohibited the DIFC Court from
staying court proceedings brought in breach of non-DIFC arbitration agreements would
thwart the promotion of the DIFC as a jurisdiction supportive of arbitration as an
expeditious and cost effective dispute resolution process”,19

and the legislature cannot have intended to allow an arbitration agreement, in breach of
contract, to require the DIFC court to resolve its dispute, and have the DIFC court powerless
to prevent an abuse of its processes.20

In summary, the UAE and the DIFC courts have demonstrated that they will respect
arbitration agreements if this is what the parties intended and the arbitration agreement is
valid. Therefore, if a party is faced with a situation whereby an arbitration agreement
(regardless of whether it is governed by DIFC arbitration law or the Civil Procedure Code)
has been agreed with its counterparty but the counterparty initiates court proceedings then
an objection to the court’s jurisdiction to determine the dispute should be raised at the first
available opportunity.

5. Conclusion
The three lessons to take away from this article are:

1. If a contract contains an arbitration clause which is governed by UAE law,
then always check that the person who has signed the commercial agreement
on behalf of the company also has a specific authority to bind the company
to an arbitration agreement (assuming the parties have agreed to resolve their
dispute by arbitration) before the contract is executed.

2. If the contract is governed by DIFC law then bear in mind the four
circumstances under which DIFC arbitration law will consider an arbitration
agreement to be in writing.

3. UAE courts will respect an arbitration clause in an agreement. However, if
faced with a situation where one party tries to bypass an arbitration clause
and proceeds to file court proceedings in a UAE court, ensure that the court’s
jurisdiction is objected to at the earliest stage. If court proceedings are brought
in the DIFC court, ensure an application to stay proceedings is made.

18 International Electromechanical Services Co LLC v Al Fattan Engineering LLC & Al Fattan Properties LLC
(CFI 004/2012).

19 International Electromechanical Services Co LLC v Al Fattan Engineering LLC & Al Fattan Properties LLC
(CFI 004/2012) at [116].

20 International Electromechanical Services Co LLC v Al Fattan Engineering LLC & Al Fattan Properties LLC
(CFI 004/2012) at [117].
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