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UNITED KINGDOM
A breakthrough for financial services 
arbitration?

Nicholas Peacock, Dominic Kennelly and Emily Blanshard of 

Herbert Smith Freehills in London consider the arbitral award and 

judgment of the English High Court in Travis Coal Restructured 

Holdings LLC v Essar Global Fund Ltd – which suggest that summary 

procedures may be available to tribunals in appropriate cases – 

and their implications for the use of arbitration by banks and other 

financial institutions.

In recent years, arbitration has made substantial inroads in the financial 
services sector, an area where English or New York court jurisdiction has 
traditionally been favoured. The widespread use of arbitration has been 
driven by a number of factors, particularly the enforcement advantages 
of arbitration awards (as compared to court judgments) under the New 
York Convention. This is of particular importance when doing business 
in emerging market jurisdictions.

Yet many in the financial services sector continue to view arbitration 
as the “fallback option” for use where enforcement concerns prevail over 
the historic preference for the courts. This is mainly due to a perceived 
disadvantage of arbitrating banking and finance disputes: that arbitration 
lacks any “summary” or “default” judgment mechanisms of the kind that 
are available in many court systems.

Such mechanisms can be a useful way of cutting through weak 
defences to a claim (or non-participation by the defendant) so as to 
obtain judgment promptly following a default. Equally importantly, a 
summary judgment mechanism will often be quicker and far cheaper 
than a full-scale hearing on the merits.

However, the recent award and subsequent judgment of the English 
High Court in Travis Coal Restructured Holding LLC v Essar Global Fund 
Limited suggests that summary procedures may be available to arbitral 
tribunals in appropriate cases.

The dispute between Travis Coal and EGFL
GAR described the arbitration between Travis Coal and Essar Global 
Fund Limited (EGFL) and related proceedings before the New York and 
English courts in an article in July, pointing out that the High Court 
judgment is notable for Mr Justice Blair’s ruling that Essar should pay full 
security for sums payable under the award while enforcement is stayed 
pending the New York court’s ruling on whether it should be set aside.

However, the judgment is equally interesting for the details revealed 
of the arbitral procedure that led to the award in question. The facts are 
complex, but may be summarised as follows.

In March 2010, Travis Coal (as seller) and Essar Minerals (as buyer) 
entered into a stock purchase agreement providing for the sale and pur-
chase of shares in Trinity Parent Corporation, a US coal mining opera-
tion. As part of the consideration for the purchase, Essar Minerals issued 
promissory notes worth a total of US$203 million in favour of Travis 
Coal. EGFL provided a guarantee of, inter alia, Essar Minerals’ obligation 
to pay the sums due under the promissory notes.

Following completion, the Essar group claimed to have discov-
ered that the target’s financial position was much worse than had been 

represented by Travis Coal. In particular, the group alleged that Travis 
Coal had failed to disclose that Trinity would need a substantial capital 
injection to continue operating, and that Travis Coal had significantly 
understated certain liabilities and significantly overstated certain assets. In 
the arbitration and subsequent court proceedings, these allegations were 
described as EGFL’s “fraud defences”.

In April 2012, Essar Minerals defaulted on the promissory notes, 
causing Travis Coal to accelerate the debt, which remained unpaid. 
Travis Coal then called on EGFL to pay the sums due pursuant to its 
guarantee of Essar Minerals’ obligations under the promissory notes. 
EGFL also defaulted on its obligations. In May 2012, Travis Coal com-
menced ICC arbitration against EGFL in New York pursuant to the 
arbitration clause in the guarantee. A three-member tribunal was consti-
tuted to hear the claim in late 2012.

On 7 December 2012, Travis Coal applied for summary judgment 
on EGFL’s fraud defences. Travis Coal appears to have sought summary 
judgment according to the standard applied by the New York courts, 
which requires that the applicant be entitled to judgment as a matter of 
law and that there be no genuine issues of material fact. EGFL objected 
to Travis Coal’s summary judgment application, arguing that the tribunal 
did not have power to grant summary judgment and that the adoption 
of a summary procedure would contravene its right to be heard on the 
fraud defences.

The tribunal held hearings in April and November 2013, and in 
the latter heard oral testimony relevant to EGFL’s fraud defences from 
a witness for each party. On 25 November 2013, the tribunal issued a 
procedural order in which it ruled that EGFL’s fraud defences did not 
bar Travis Coal’s claim under the guarantee.

In summary, the tribunal concluded that certain waivers and dis-
claimers set out in the guarantee were effective as a matter of New York 
law to exclude EGFL’s fraud defences. The tribunal further concluded 
that, although New York law contains certain exceptions to the effec-
tiveness of such waivers and disclaimers, EGFL had not discharged its 
evidentiary burden of demonstrating that such exceptions applied.

In terms of procedure, the tribunal noted in its subsequent award 
that it “has moved beyond a simple summary judgment process, receiv-
ing witness testimony and conducting oral hearings with cross examina-
tion on all controverted questions that might support a fraud defense 
to Claimant’s claims in light of the waivers and disclaimers in the 
Guarantee and SPA”.

While not comparable to “summary judgment” as understood by 
the New York (and English) courts, the procedure adopted by the tribu-
nal does appear to have been somewhat summary in nature, falling short 
of a full hearing of EGFL’s fraud defences. In the tribunal’s view, this 
procedure complied with both:
•  the parties’ arbitration agreement, which contained a clause grant-

ing the tribunal “the discretion to hear and determine at any stage 
of the arbitration any issue asserted by any party to be dispositive of 
any claim or counterclaim, in whole or part, in accordance with such 
procedure as the arbitrators may deem appropriate, and the arbitra-
tors may render an award on such issue”; and

•  the ICC Rules, article 22 of which requires the tribunal to “conduct 
the arbitration in an expeditious and cost-effective manner”, and 
empowers the tribunal (after consultation with the parties) “to adopt 
such procedural measures as it considers appropriate, provided that 
they are not contrary to any agreement of the parties”.



GLOBAL BRIEFING

FIRST PUBLISHED IN GAR MAGAZINE VOLUME 9 ISSUE 5

In March 2014, the tribunal issued its final award in which it resolved 
the remaining issues in dispute, upheld Travis Coal’s claim in part, and 
ordered EGFL to pay US$148 million in principal, plus interest and costs.

Challenge to the award in New York
In April 2014, EGFL filed a challenge to the final award before the New 
York courts based on, inter alia, the tribunal’s decision to entertain Travis 
Coal’s application for summary judgment on EGFL’s fraud defences. 
EGFL’s challenge remains pending before the New York courts.

The proceedings before the English High Court
In the meantime, Travis Coal applied to the English High Court for rec-
ognition and enforcement of the final award, and obtained an ex parte 
order entering judgment in the terms of the final award.

EGFL applied to have the ex parte enforcement order set aside, or 
alternatively for an adjournment of any decision on recognition and 
enforcement until the determination of EGFL’s challenge to the final 
award before the New York courts. For its part, Travis Coal opposed 
EGFL’s application for an adjournment, but sought security for the 
amount of the award in the event that the adjournment was granted.

EGFL’s adjournment application came before Mr Justice Blair in 
June 2014. In resolving that application, he was required to consider the 
strength of EGFL’s challenge to the final award in the New York courts. 
Blair J concluded that EGFL does not have a realistic prospect of suc-
cessfully challenging the final award based on the procedure adopted by 
the tribunal. In reaching this conclusion, Blair J observed that:
•  the adoption of a summary judgment process by the tribunal does 

not necessarily amount to a denial of due process. This is a question 
that cannot be addressed in general terms; regard must be had to 
the facts of the particular case to determine whether the procedure 
adopted by the tribunal was within the scope of its powers, and was 
otherwise fair. This is a question of substance, rather than of how the 
procedure is labelled (as “summary judgment” or otherwise);

•  accordingly, the court did not need to enter into the general debate 
about the availability of summary judgment in arbitration; and

•  in the present case, the tribunal made every effort to conduct the 
arbitration in an expeditious and cost-effective manner, while giving 
each party a fair opportunity to present its case. So far as the proce-
dure adopted by the tribunal was summary, it was permitted by the 
terms of the arbitration agreement (quoted above).

A breakthrough?
The arbitration community is aware of the need to save costs and time in 
arbitral procedure now for many years. In recent revisions of their rules, 
many arbitral institutions have affirmed the need for arbitrators to priori-
tise both in their conduct of arbitration. However, arbitration practition-
ers and arbitrators alike have historically been wary of expressing a firm 
view as to the availability of summary procedures as part of the “time 
and costs” armoury where such procedures have not been expressly 
agreed in the arbitration clause itself.

The obligations placed on an arbitrator to allow both sides the 
opportunity to put their case, coupled with the potential such a process 
presents for challenging recognition and enforcement under the New 
York Convention, means that few arbitrators have been willing to sug-
gest – let alone adopt – a full court-style summary judgment procedure.

Travis Coal is no exception to this. The tribunal did not use, nor 
did the court endorse, the use of a “full” summary judgment approach 
(as understood in the English and New York courts) in arbitration. 
However, the tribunal did make efforts to resolve the dispute in an 
expeditious manner, including, it appears, by resolving EGFL’s fraud 
defences on a somewhat summary basis.

Few decisions in the public domain have shown a similar willingness 
to adopt such a pragmatic approach, and it will be of interest to all prac-
titioners, particularly given the English court’s endorsement of it.

It is important not to overstate the position. In Travis Coal, the tri-
bunal had an express provision in the guarantee which gave the tribunal 
the power to determine the dispute in the manner adopted. Moreover, 
because of the “case-by-case” approach to procedural fairness advocated 
by Blair J, it is not entirely clear where the boundaries lie. It therefore 
remains to be seen to what extent the tribunal can unilaterally expedite 
the procedure without infringing the parties’ rights to due process.

However, this judgment may prompt a slightly less “over-cautious” 
position among arbitrators who allow a full hearing on the merits, even 
in cases that are disputed only on weak grounds. Counsel representing 
banking and finance parties may be more willing to push their tribunals 
to adopt more pragmatic approaches to procedure when they have a 
strong debt claim.

Furthermore, for those in the banking and finance sector, the 
English court’s view that the language in the guarantee’s arbitration 
clause in Travis Coal allows for a more summary procedure without 
presenting enforcement challenges may provide a way to allow for both 
the enforcement advantages of arbitration without the procedural disad-
vantages. This may truly offer a breakthrough for the financial services 
sector.


