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The Proliferation of “Soft Laws”
in International Arbitration:
Time to Draw the Line?
Paula Hodges*

Those who are accustomed to litigation coming new to the sphere of interna-
tional arbitration often question how parties, counsel and arbitrators know what
process will be adopted in any given arbitration. This is a perfectly reasonable
question to ask. Matters of procedure in international arbitration are not set out in
any one code, law or guidance note. The UNCITRAL Model Law on International
Commercial Arbitration,1) which has been adopted in whole or in part in many
countries, provides some guidance as to the basic tenets of the arbitral process and
what it is intended to achieve. Nevertheless, the procedure adopted changes from
one arbitration to another depending on the nature of the dispute, the applicable
procedural law (often the law of the seat), the institutional rules adopted, the Tri-
bunal appointed to hear the dispute, counsel and the parties themselves.

The lack of a universal codified system brings with it flexibility and the
chance to tailor a bespoke process that promotes efficient determination of the
particular issues in dispute, and that suits the parties’ needs. Yet this flexibility also
brings uncertainty, as practitioners and arbitrators from different jurisdictions
may engage in the arbitral process with different expectations as to what that pro-
cess will entail. Uncertainty, as most lawyers will acknowledge, can introduce the
risk of increased costs and procedural disparity which, in the most extreme cases,
can lead to substantive unfairness.2)

Over the last 15 years, numerous guidelines and rules have been published
within the arbitration sphere at a local, institutional and international level. These
guidelines and rules seek to codify best, or at least internationally accepted, prac-
tice and to offer parties the chance to introduce a degree of consistency and pre-
dictability to the arbitral process. As arbitration gains increasing international ac-
ceptance in jurisdictions where domestic litigation has historically prevailed and
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1) 1985, with amendments adopted in 2006.
2) The fact that procedural inequality can lead to substantive unfairness and an unjust

outcome is recognised, for example, in section 68 of the English Arbitration Act 1996.



counsel from very different legal backgrounds argue their client’s case against
each other, creating a level playing field seems sensible.3) Moreover, any over-
reaching rules or guidelines will only be adopted at the agreement of the parties or
when a tribunal considers that they would assist in ensuring that the process runs
smoothly.

Yet, this proliferation of guidance has been described by two arbitration
practitioners as “legislitis”.4) At a time when some corporate counsel have ex-
pressed concern about the “over-judicialisation” of arbitration5), this article seeks
to take a step back and consider how rules, guidelines and other instruments find
their way into the arbitral process, the status which rules and guidelines have at-
tained, whether the status differs between the types of rules and guidelines, and
whether there should be any concern when such guidance is applied without party
knowledge or agreement in a system of dispute resolution founded on contractual
agreement.

The article will also consider some of the most widely known and prevalently
used of the rules and guidelines, as well as the recent endeavours of the Arbitration
Committee of the International Bar Association (the “IBA”), and arbitral institu-
tions to provide guidance in the sphere of counsel ethics and ask whether regula-
tion of counsel conduct is a step too far.

I. The Arbitration Community and the Creation
of Guidance

The arbitration market is undoubtedly different to that of many areas of
legal practice. Few others engage in the same level of discursive contact with peers
and competitors and there is an increasingly blurred line between academics, arbi-
trators, and practitioners. The thriving arbitration conference circuit and prolifer-
ation of discussion groups and blogs provide fertile ground for these discussions
and a forum for discussing thorny legal and procedural issues alongside wider
philosophical debate. Whilst the previous generation of practitioners may have
considered the content of peer-reviewed articles in select journals, the new gener-
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3) Commentators have also recognised the link between globalization more generally
and the increase in soft law developed by bodies outside of the state, see Gabrielle Kauffman-
Kohler, Soft Law in International Arbitration; Journal of International Dispute Settlement, 1, 3
(2010).

4) Toby Landau & J. Romesh Weeramantry, A Pause for Thought in, International Arbi-

tration: The Coming of a New Age?, ICCA Congress Series, 496 (van den Berg ed., Volume 17,
2013). Further, at a conference organised by Queen Mary University of London Institute for
Regulation and Ethics, the need for so many codes and guidelines in relation to ethics in
international arbitration alone was hotly debated. See “From no man’s land to a teenager’s bed-
room”, Global Arb. Rev. Sept 17, 2014.

5) The 2013 International Arbitration Survey: Corporate choices in International
Arbitration: Industry perspectives; School of International Arbitration Queen Mary Univer-
sity of London and PricewaterhouseCoopers.



ation can indulge in discussion on new platforms which encourage each individ-
ual to have a voice and to share their experiences in a widely accessible and imme-
diate way. Such debate ensures that experiences and developments are shared in a
world where (at least in the commercial arbitration context), the substance of dis-
putes and their outcomes remains largely behind closed doors. This benefits arbi-
trators, practitioners and users of arbitration and ensures that arbitration evolves
and develops to meet the ever-growing complexities of dispute resolution at a
truly international level.

Topics of particular interest become debated and refined, and, in some in-
stances, universal areas of concern become apparent. In those circumstances, arbi-
tral bodies and institutions often take up the torch to produce helpful, peer-
derived solutions in response. Working groups are formed and guidance is writ-
ten. It is democracy in action in its best sense, as the leaders of the global arbitra-
tion community come together to reach a consensus on how to resolve a complex
issue of practice or procedure. As Gabrielle Kauffman-Kohler has noted, due to
the transformation in communications referred to above, private actors form a
global community which can “produce[s] new legal norms at a much faster pace
than national states, confined as they are within their national boundaries”.6)

The IBA through the IBA Arbitration Committee is one such “global com-
munity”. It is perhaps the most prominent of the bodies in the area of arbitration
that identifies a desire (some may say a need), to develop rules and guidelines to
help arbitrators, counsel and parties alike to set a level playing field in certain im-
portant areas. To date this has included arbitrator independence, rules of evi-
dence, and, most recently, counsel conduct. The IBA Arbitration Committee’s
work has resulted in, amongst others, three well used guidance documents: the
IBA Guidelines on Conflicts of Interest (the “IBA Guidelines on Conflicts”), the
IBA Rules on the Taking of Evidence in International Arbitration (the “IBA Rules
on Taking of Evidence”) and, most recently, the IBA Guidelines on Party Repre-
sentation in International Arbitration (the “IBA Guidelines on Party Representa-
tion”).

The IBA has no power to legislate on the conduct of lawyers or parties in
their approach to arbitration. The guidance produced should be applicable only
where the parties so agree or where the parties have agreed that the tribunal’s dis-
cretion is wide enough to accommodate an order by the tribunal that they may
follow the guidance. However, this belies the status which the IBA’s rules and
guidelines (by way of example) have assumed in practice. To a large extent, the
rules and guidelines have crossed the line from being guidance adopted by the
parties at will, to “soft law” applicable in a far broader range of scenarios.
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6) Gabrielle Kauffman-Kohler, Soft Law in International Arbitration, Journal of Inter-
national Dispute Settlement, 1, 6 (2010).



II. The Legal Status of Rules and Guidance
in Arbitration

Soft law is a rather nebulous expression which appears at first sight to be a
contradiction in terms. How can law be “soft”? Can “law” have anything other
than a “hard” or binding effect? Yet, soft law has become the term used to describe
how norms or principles can become adopted (either formally or as a matter of
practice) and achieve a discernible legal status, while having no binding effect per
se.7) Soft law can be substantive (such as, UNIDROIT or the lex mercatoria princi-
ples) or it can be procedural (such as, the IBA Rules on Taking Evidence). A para-
digm example of a soft law in the arbitration context is the UNCITRAL Model
Law, national arbitration legislation based on which has been adopted by over 65
countries.8) Obviously, once adopted, it converts from “soft” to “hard” law.

In contrast to the imprecise status of soft laws, arbitration is a creature of
contract and the right to arbitrate is the consequence of express agreement. How-
ever, whilst an agreement to refer disputes to a private tribunal may be the corner-
stone of arbitration, the initial contractual agreement is only the beginning.
Parties usually choose the law governing their contractual obligations; they may
also choose the procedural law of their arbitration expressly or, in almost all cases,
by way of agreement as to the seat or legal place of the arbitration. Yet commercial
parties negotiating an arbitration clause rarely want to devote significant atten-
tion at the drafting stage to anything other than a “plain vanilla” arbitration
clause. The choice of institution, arbitral seat and appointment process may be
given a certain level of consideration and some more practical issues, such as con-
solidation and joinder may reach the negotiating table, but the reference to vari-
ous codes, guidelines and rules are highly unlikely to factor in those discussions.
Indeed, an arbitration clause which simply includes an unequivocal agreement to
finally resolve all disputes connected with the contract by arbitration would be
sufficient in many jurisdictions, notwithstanding the fact that it leaves many ques-
tions unanswered, such as the seat and language of the arbitration. Nevertheless,
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7) See Gabrielle Kauffman-Kohler, Soft Law in International Arbitration, Journal of
International Dispute Settlement, 1, 2 (2010): “The fact that soft law cannot be enforced by
public force does not mean that it necessarily lacks normativity. In spite of the lack of
enforceability, the addressees of soft law forms can perceive it as binding and, even if they do not,
they may choose to abide by it on their own accord. A number of reasons, better articulated by
psychologists than by lawyers, account for this behaviour. They include mainly considerations
such as a sense of respect for the authority of the “soft-lawmaker”, social conformism, conve-
nience, the search for predictability and certainty, the desire to belong to a group, and the fear of
naming and shaming” (referencing Alexandre Flückinger, “Why Do We Obey Soft Law?”, in
Rediscovering Public Law and Public Administration in Comparative Policy Analysis: A Tribute

to Peter Knoepfel 45–69 [Nahrath & Varone eds., 2009]).
8) Available at www.uncitral.org/uncitral/en/uncitral_texts/arbitration/1985Model_

arbitration_ status.html.



for an arbitration to proceed to a binding award, it is inevitable that these ques-
tions must be answered.

Given that the type of rules and guidelines promulgated by institutions such
as the IBA are largely not referred to, or indeed even expressly considered at the
transactional stage (and are not expressly incorporated in any institutional rules
of which the author is aware),9) their introduction into the arbitral process will
come at a later stage, in some cases long after the parties’ arbitration agreement –
itself the foundation of the tribunal’s jurisdiction and power – has been con-
cluded.

A.  The IBA Guidelines on Conflicts of Interest
in International Arbitration

(The IBA Guidelines on Conflicts of Interest)

The IBA Guidelines on Conflicts of Interest were issued in 2004, as a result of
the work of a group of 19 experts in international arbitration, hailing from 14
countries. The Guidelines derived from reports on national standards of arbitra-
tor impartiality and a multitude of different sources: national legislation, court
decisions, Tribunal awards (commercial and investment treaty) and the profes-
sional experience of those involved in their drafting.10) The format of the Guide-
lines is open-textured. It reflects a series of General Standards, Explanatory Notes
and what are known as the Application Lists, which provide specific situations
which, in the view of the Working Group, should cause a potential arbitrator to re-
fuse appointment, warrant disclosure or do not give rise to a conflict at all. Using a
“traffic light system”, the non-waivable Red List highlights conflicts which are suf-
ficient to warrant an arbitrator refusing an appointment regardless of the parties’
views on that conflict. The “waivable” Red List contains issues of which the parties
must be informed, but which are capable of being waived by the parties allowing
the arbitrator to accept the appointment. The Orange List highlights less serious,
but nonetheless disclosable issues, while the Green List sets out those situations
which should not create a potential conflict and need not be disclosed.

The Guidelines first come into play at the stage of appointment of the tribu-
nal. In fact, the way in which they are used is quite removed from the parties’ arbi-
tration agreement and, whilst they are expressed by the Working Group which
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9) See also Gary B. Born, International Commercial Arbitration, 1839 (2nd ed. 2014):
“neither the IBA Rules of Ethics nor the IBA Guidelines have been adopted by any leading arbitral
institution, either as binding institutional rules or advisory guidelines, and therefore do not apply
as binding legal rules in institutional arbitrations”. Note that, while the 2014 revision of the
ICDR Rules has adopted an approach to evidence at Article 21 which is akin to that of the IBA
Rules of Evidence, the IBA Rules of Evidence are not expressly incorporated or referenced.

10) See the list of likely sources for each of the provisions in the traffic light lists in Sam

Luttrell, Bias Challenges in International Commercial Arbitration: The Need for a “Real Dan-

ger” Test, 187–209, (2009).



drafted them as being created to help “parties”, in many cases, the parties them-
selves have neither agreed to, nor are involved in, their application.

On their face, they are purely “Guidelines” as to when an arbitrator should
disclose a potential conflict or decline an appointment on the grounds of lack of
impartiality, and have no legal authority. Indeed, the Introduction to the Guide-
lines specifically notes that they “are not legal provisions and do not override any ap-
plicable national law or arbitral rules chosen by the parties”.11) The law of the seat
and the institutional rules will almost without exception, require that the arbitra-
tor be “impartial” or “independent”, but very few arbitration clauses (and none of
the institutional rules of which the author is aware) expressly require potential ar-
bitrators to assess their ability to act as an arbitrator by reference to the Guidelines.

Yet practically speaking, the Guidelines have acquired considerable force and
weight. As intended by the IBA’s Working Group, the Guidelines have found “gen-
eral acceptance within the international arbitration community”.12) Feedback col-
lected by the IBA Conflicts of Interest Subcommittee indicates that most interna-
tional arbitrators consult the Guidelines when deciding whether a conflict
situation arises.13) Indeed, Gabrielle Kauffman-Kohler notes, “Practitioners know
equally well that no reasonable arbitrator would make a decision on a non-obvious
disclosure issue without consulting the IBA Guidelines on Conflicts of Interest”.14) Ar-
bitration counsel also use the Guidelines when assessing the suitability of candi-
dates to become members of the arbitral tribunal. For instance, experienced coun-
sel monitor whether they or their firm have appointed the same arbitrator more
than three times in three years so as to comply with the Guidelines.15)

However, to a large extent, the discussions as to whether a particular candi-
date for party-nominated arbitrator would potentially fall within one of the Ap-
plication Lists in the Guidelines occurs at the instigation of counsel, not the par-
ties. A criterion can therefore be introduced into the appointment of an arbitrator,
which the parties may not have agreed to (and may never have heard of). More-
over, the IBA Working Group has indicated that the Guidelines are to be “applied
with robust common sense and without pedantic and unduly formalistic interpreta-
tion”.16) Accordingly, there remains considerable room for the potential arbitrator
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11) Introduction to the IBA Guidelines on Conflicts of Interest, Paragraph 6.
12) Introduction to the IBA Guidelines on Conflicts of Interest, Paragraph 6.
13) The IBA Guidelines On Conflicts Of Interest In International Arbitration: The First

Five Years 2004–2009, Report of the IBA Conflicts Committee, a Sub-committee of the IBA
Arbitration Committee, Dispute Resolution International, Vol 4, No 1, May 2010.

14) Soft Law in International Arbitration, Journal of International Dispute Settlement,
1, 14 (2010).

15) See IBA Guidelines on Conflicts of Interest, Orange List, at 3.3.7: “The arbitrator
has within the past three years received more than three appointments by the same counsel or law
firm.”

16) This is in distinct contrast to another set of Guidelines promulgated by the IBA: the
Guidelines on Party Representation. In the preamble, it is noted that “[t]he use of the term
guidelines rather than rules is intended to highlight their contractual nature. The parties may
thus adopt the Guidelines or a portion thereof by agreement. Arbitral tribunals may also apply



and the party representative to exercise their discretion when applying the Guide-
lines – a process to which the parties will be blind.

It should be noted that the IBA Guidelines on Conflicts are not the only po-
tential “soft law”, which may be introduced at the appointment stage.17) The ap-
pointment of an arbitrator may import further codes with differing degrees of
normative value. One example is membership of the potential arbitrator in the
Chartered Institute of Arbitrators (“CIArb”). CIArb members contractually agree
to adhere to a Code of Ethics (the “Code”).18) Part 2 of the Code relates to “the
conduct of members when acting or seeking to act as neutrals in alternative dispute
resolution processes, wherever conducted, whether or not they have been appointed so
to act by the Institute or any officer of the Institute and whether or not the process is
conducted under the auspices of the Institute”. Therefore, whether the parties realise
it or not, the Code is relevant where a party nominates or appoints a member of
CIArb, irrespective of the seat of arbitration or the involvement of CIArb in the
arbitration. The Code provides that “[b]oth before and throughout the dispute reso-
lution process, a member shall disclose all interests, relationships and matters likely to
affect the member’s independence or impartiality or which might reasonably be per-
ceived as likely to do so”. Arguably, this duty of disclosure is broader than that re-
quired under many institutional rules or procedural laws of the seat.19) Moreover,
a number of institutions have codes of ethics that bite on arbitrators taking on in-
stitutional appointments (examples include the Singapore International Arbitra-
tion Centre Code of Ethics,20) the Hong Kong International Arbitration Centre
Code of Ethical Conduct,21) and the American Arbitration Association Code of
Ethics for Arbitrators in Commercial Disputes22)).

Application of the Guidelines is not limited to the appointment process.
Practitioners faced with, or making, a challenge to a party appointed arbitrator
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the Guidelines in their discretion subject to any applicable mandatory rules, if they determine
that they have the authority to do so”, again, a reference to the parties’ agreement.

17) See Charles N Brower, “Keynote Address: The Ethics of Arbitration: Perspectives from
a Practising International Arbitrator” 5 Berkeley J. Int’l L. Publicist 1 (2010); and Fabian von
Schlabrendorff, “Ethical Standards for Arbitrators, Hybrid Proceedings, Rules of Transnational
Law: Are we moving towards a uniform law of International Arbitration?”; Annals Fac. L. Bel-
grade Int’l Ed. 90 (2009).

18) Www.ciarb.org/resources/Code%20of%20Professional%20and%20Ethical%20
Conduct%20October%202009.pdf.

19) For example, an arbitrator appointed under the LCIA Rules 2014 must declare
whether “there are any circumstances known to the candidate which are likely to give rise in the
mind of any party to any justifiable doubts as to his or her impartiality or independence”. The
grounds on which a party can, for example, apply to the LCIA Court to challenge an arbitra-
tor under the LCIA Rules 2014 refer to “circumstances exist that give rise to justifiable doubts as
to that arbitrator’s impartiality or independence” (LCIA Rules 2014, Article 10.1, mirrored in
s24(1)(a) of the English Arbitration Act 1996).

20) Available at www.siac.org.sg/our-rules/code-of-ethics-for-an-arbitrator.
21) Available at www.hkiac.org/en/arbitration/arbitrators/code-of-ethical-conduct.
22) Available at www.adr.org/aaa/ShowProperty?nodeId=%2FUCM%2FADRSTG_

003867&revision=latestreleased.



also consult the Guidelines and reference its provisions. But how is reliance on the
Guidelines in arbitrator challenges received? Do arbitral institutions consider the
Guidelines to be binding, persuasive or of little value? By way of example, between
1 July 2004 and 1 August 2009 the ICC was called upon to decide 187 challenges to
arbitrators and in 106 of those cases, reference was made to at least one article of
the IBA Guidelines on Conflicts.23) Meanwhile the LCIA Court digests of chal-
lenge cases reveal that the Court members explain their decisions by reference to
the LCIA Rules and, where relevant, English case law regarding conflicts.24) How-
ever, they also show that the LCIA Court will on occasion refer to the IBA Guide-
lines on Conflicts for guidance as to the parameters of the duties of independence
and impartiality of arbitrators on the basis that the Guidelines “reflect actual prac-
tice in significant parts of the arbitration community”.25) Gary Born has reflected on
the different approaches of arbitral institutions to the IBA Guidelines and con-
cludes that “[i]n general, it is fair to say that the decision-making of most leading in-
stitutional appointing authorities takes the IBA Guidelines (and, to a lesser extent,
IBA Rules of Ethics) into account, but that the role and weight of the Guidelines is un-
defined and varies among institutions and decisions”.26)

Yet the scope of arbitrator independence and impartiality is not only as-
sessed by arbitrators and arbitral institutions. Independence and/or impartiality
form the cornerstone of many arbitration laws worldwide, and applications are
often made to national courts to remove arbitrators. Accordingly, the significance
of the Guidelines – and whether they can said to have become “soft law” – can also
be considered by reference to the decisions of national courts.27)
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23) The IBA Guidelines On Conflicts Of Interest In International Arbitration: The First
Five Years 2004–2009, Report of the IBA Conflicts of Interest Subcommittee, a subcommittee
of the IBA Arbitration Committee; Dispute Resolution International, Vol 4, No 1, May 2010.

24) Thomas W Walsh and Ruth Teitelbaum, “The LCIA Court Decisions on Challenges
to Arbitrators: An Introduction“, Arbitration International, Vol 27 Issue 3, 283-313 (2011).

25) See Thomas W Walsh and Ruth Teitelbaum, “The LCIA Court Decisions on Chal-
lenges to Arbitrators: An Introduction”, Arbitration International, Vol 27 Issue 3, 283–313
(2011) with reference to LCIA Reference No. 81160 3.7 (Aug. 29, 2009) and LCIA Reference
No. 81224 3.8 (Mar. 15, 2010). Others have commented on the reliance of institutions on the
IBA Guidelines in appointing arbitrators and dealing with challenges. For example, Pierre

Karrer has commented in relation to challenges, “Many Arbitral Institutions are adamant in
saying that they do not adopt the IBA Guidelines, but in reality they often use them”, in Introduc-

tion to International Arbitration Practice, 59–80 (2014); See also Gary B. Born, International

Commercial Arbitration, 1850 (2nd ed. 2014). “A number of arbitral institutions initially greeted
the IBA Guidelines with considerable coolness, principally because of concerns that they would
become bases for seeking judicial review of institutional decisions on challenges or for annulment
of awards. The ICC stated that it would not apply the IBA Guidelines (or other guidelines) in
considering institutional challenge; the LCIA also indicated skepticism about the Guidelines’ use-
fulness in institutional challenges. Notwithstanding these statements, the IBA Guidelines are fre-
quently relied upon in submissions to the ICC Court and LCIA, and are reportedly referred to in
internal decision-making at both institutions.”

26) Gary B. Born, International Commercial Arbitration, 1851 (2nd ed. 2014).
27) Gabrielle Kaufmann-Kohler, Soft Law in International Arbitration: Journal of Inter-



In England, the Guidelines have been considered by the courts in a number
of cases. The case of ASM Shipping Limited of India v. TTMI Limited of England 28)
concerned an application to challenge an interim award for serious irregularity
under section 68 of the English Arbitration Act 1996 on the basis of a challenge to
the impartiality of the chairman of the tribunal. The court only relied upon provi-
sions of the English Arbitration Act 1996 and English case law. The Guidelines
were considered, but the court expressly drew attention to the fact that they do not
purport to be comprehensive. The judge also quoted the Working Group’s state-
ment that the Guidelines are to be “applied with robust common sense and without
pedantic and unduly formulaic interpretation”. Applying this rationale, the court
stated that the question at issue “was not whether what happened fell within the red
list or not. Barristers in practice who take up part-time judicial appointments are not
… mentioned in the lists at all. But that says nothing about the true answer to the
questions in this case.” Accordingly, the court found a conflict to exist despite con-
cluding that the instant case did not fall within any of the lists in the IBA Guide-
lines on Conflicts of Interest.

A further example of the treatment of the Guidelines by the English Courts is
the case of A and Others v. B and X.29) This case dealt with both an application
under section 68 of the English Arbitration Act 1996 to challenge a partial award
for serious irregularity and an application under section 24 of the English Arbitra-
tion Act 1996 to remove a sole arbitrator. In refusing the claimants’ application,
the court found that the Guidelines did not assist the claimants. First, the court
stated that the Guidelines were not intended to override applicable national law –
that if under the common law test there is no apparent or unconscious bias, then
the Guidelines cannot alter that conclusion. Second, the court went on to interpret
the Guidelines and found that paragraph 2.3.2 of the Waivable Red List did not
apply to the situation before it. In the court’s view, the situation was not within the
spirit or letter of the Guidelines.

In the US, the two most relevant cases are Applied Industrial Materials Corp.
v. Ovalar Makine Ticaret Ve Sanayi, A.S.30) and New Regency Productions v. Nippon
Herald Films.31) In the former case, the lower court (the District Court for the
Southern District of New York) had granted a motion to vacate an award on the
basis that one of the members of the tribunal, whose vote was dispositive, had
acted with “evident partiality” for the purposes of the Federal Arbitration Act32)
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national Dispute Settlement, 1, 14 (2010). “The ultimate test for normativity of soft law relates
to court practice. Do courts refer to soft law instruments? Do they pay deference to or enforce
them? This question is asked under the assumption that the parties did not agree to apply soft
law.”

28) [2005] EWHC 2238 (Comm).
29) [2011] EWHC 2345 (Comm).
30) No. 05 CV 10540(RPP), 2006 WL 1816383 (S.D.N.Y. 2006).
31) New Regency Productions, Inc. v. Nippon Herald Films, 501 F.3d 1101 (9th Cir. 2007)

(on the duty to investigate).
32) U.S. Federal Arbitration Act (FAA) provides that a federal district court may vacate



by failing to investigate what he knew to be a potential business relationship be-
tween his corporation and one of the parties or to inform the parties that he had
set up an information barrier to prevent him learning more. The lower court re-
ferred to the American Arbitration Association (“AAA”) Code of Ethics for Arbi-
trators in Commercial Disputes and the IBA Guidelines on Conflicts of Interest,
in establishing the appropriate standard of disclosure of an arbitrator. The judge
quoted in detail the relevant provisions of the IBA Guidelines. The judge stated
that “[i]t is important that courts enforce rules of ethics for arbitrators in order to en-
courage businesses to have confidence in the integrity of the arbitration process, secure
in the knowledge that arbitrators will adhere to these standards”. He concluded that
in the light of the broad standards for disclosure to which the parties had agreed in
their submission agreement, the arbitrator’s understanding of the disclosure this
required of him and the standards set forth in the code and guidelines referred to,
the non-disclosure required the award to be vacated. The Second Circuit Court of
Appeals however, whilst affirming the conclusion that there was evident partiality
and upholding the decision to vacate the award, concluded that an arbitrator is
disqualified under the “evident partiality” standard of the FAA only when a rea-
sonable person, considering all of the circumstances, would have to conclude that
an arbitrator was partial. The Court of Appeals was not apparently assisted in
reaching that conclusion by the AAA Code of Ethics or the IBA Guidelines on
Conflicts of Interest, although it referred to the reliance on them by the lower
court. The standard laid down in Applied Materials was accepted in Ometto v. ASA
Bioenergy Holding A.G.33), in which no mention was made of the IBA Guidelines
on Conflicts of Interest or the AAA Code. Other courts have referred to the IBA
Guidelines on Conflicts of Interest. For example, the US Court of Appeals for the
Ninth Circuit referred both to the AAA and ABA Code of Ethics for Arbitrators in
Commercial Disputes (2004) and the IBA Guidelines on Conflicts of Interest,
noting that “[a]lthough these sources are not binding authority and do not have the
force of law, when considered along with an attorney’s traditional duty to avoid con-
flicts of interest, they reinforce [the] holding … that ‘a reasonable impression of par-
tiality can form when an actual conflict of interest exists and the lawyer has construc-
tive knowledge of it’”.34)

Other countries have also considered the IBA Guidelines on Conflicts of In-
terest. For example, in a 2008 decision the Swiss Federal Supreme Court referred
to the Guidelines in relation to a challenge to an award in a dispute between a
Swiss marketing executive and the Turkish Football Federation (the “Federation”)
determined by a tribunal constituted under the auspices of Court of Arbitration
for Sport (“CAS”), when it was discovered that the presiding arbitrator, the party-
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an arbitration award, among other reasons, “where there was evident partiality or corruption
in the arbitrators.” 9 U.S.C. § 10(a).

33) 2013 WL 174259 (S.D.N.Y.).
34) New Regency Productions, Inc. v. Nippon Herald Firms, Inc. 501 F.3d 1101(9th Cir.

2007) (citing Schmitz v. Zilveti, 20 F.3d 1043 (9th Cir. 1994)).



appointed arbitrator of the Federation and the Federation’s counsel all belonged
to the same professional organisation.35) In rejecting the challenge, the Supreme
Court referred to the IBA Guidelines on Conflicts of Interest: “In order to verify the
independence of their arbitrators, the parties can also refer to the IBA Guidelines on
Conflicts of Interest in International Arbitration, approved on 22 May 2004 [cita-
tions omitted]. Certainly, the Guidelines do not have force of law, yet constitute a
valuable working tool to contribute to the uniformization of standards in interna-
tional arbitration in the area of conflicts of interests. As such this instrument should
impact on the practice of the courts and institutions administrating arbitration pro-
ceedings …”36)

The author is not aware of any situation in which an applicant in a commer-
cial arbitration case37) has successfully challenged an arbitrator or an award in
court on the basis of the failure of the arbitrator to disclose facts in line with the
IBA Guidelines on Conflicts of Interest alone, but it remains the case that parties
(or, at least, their counsel) often treat the Guidelines as identifying the standards to
which an arbitrator should be held.38) Moreover, there are indications that courts
are prepared to refer to the Guidelines and treat them as persuasive, even in situa-
tions where the parties have not agreed to follow them expressly. This position is
consistent with the IBA’s expressed intention as to the Guidelines – that they “help
parties, practitioners, arbitrators, institutions and the courts in their decision-
making process …”.

B.  IBA Rules on the Taking of Evidence in International
Arbitration

Let us next turn to the IBA Rules on the Taking of Evidence. Arbitral tribu-
nals are not bound by any particular rules of evidence and may exercise their dis-
cretion in determining the rules that should apply in any given case. The intrinsi-
cally international nature of arbitration means arbitrators have to balance very
different approaches and expectations from lawyers and parties from all over the
world. This has been most obvious on the question of evidence. The aim of the
IBA Rules was to provide a touchstone to help arbitrators to find a balance be-
tween the approaches of civil and common law jurisdictions and in doing so, it
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35) Swiss Federal Supreme Court, 1st Civil Chamber, Decision of March 20, 2008, 4A
506/2007, ASA Bulletin 3/2008 at 565.

36) See Case Note on Swiss Supreme Court Decisions 4A_506/2007 & 4A_528/2007,
ASA Bulletin 3/2008 at 588, 589.

37) Indeed, the application of the IBA Guidelines of Conflicts of Interest may be more
apparent in an investment treaty context than in commercial arbitration.

38) See further, the discussion of the IBA Guidelines on Conflicts of Interest as Lex
Mercatoria, on the basis of “their growing acceptance in the jurisprudence of state courts and
arbitral institutions, and their representation in municipal arbitration laws”, in Sam Luttrell,
supra note 11, at 195 et seq.



also sought to identify and reflect international “best practice”. Article 1 of the
IBA Rules allows their application “whenever the Parties have agreed or the Arbitral
Tribunal has determined to apply”.

As with the IBA Guidelines on Conflicts of Interest, few arbitration agree-
ments refer to the IBA Rules on the Taking of Evidence expressly. In most cases, the
question of procedure arises following formation of the Tribunal when the time-
table for the arbitration is fixed. In the author’s experience, soft laws and guide-
lines are increasingly becoming part of the checklist as to what should be consid-
ered for inclusion in “Procedural Order No. 1”. Failing party agreement on the
issue, the question of procedure will fall to be determined by the tribunal at the
first procedural hearing or conference.

The IBA Rules on the Taking of Evidence offer an accepted industry standard
for most evidential issues that arise in international arbitration. It is open to the
parties to agree that the IBA Rules will apply either as binding principles or as
guidance to the parties and the tribunal. It is possible that one of the parties or ar-
bitrators may object to such an approach, but, given general acceptance that the
IBA Rules are the “international standard”, it is difficult for a party or tribunal to
argue against their incorporation by reference as either binding or at least “guid-
ing” principles. The status of the IBA Rules “hardens” when the Rules are imposed
by the Tribunal at its own behest. Yet, under most arbitral laws, the tribunal has a
very broad discretion to decide procedural matters, which would allow the tribu-
nal to order the application of “soft laws” notwithstanding any protest by the par-
ties.

C.  Should We Be Concerned About the Move Towards
Uniformity?

When considering whether the move towards establishing acceptance of
universally accepted principles of procedure in international arbitration is a posi-
tive step, the two examples of evolving “soft law” considered above raise a number
of different factors that should be taken into account.

In the case of the IBA Guidelines on Conflicts of Interest, arbitrators have an
absolute legal duty under most (if not all) national arbitration laws at the seat of
the arbitration to be independent and/or impartial. The parameters of that duty
are rarely defined in legislation or institutional rules. The standards involved in
satisfying the duty may become more apparent through the reasoned decisions of
national courts,39) but the formulation of the requirements differ depending on
the jurisdiction with some national arbitration laws requiring independence or
impartiality, some requiring both and the standards being on a spectrum between
objective (reasonable person) to subjective (in the eyes of the parties) and some-
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where in between (a reasonable person in the position of the parties).40) Accord-
ingly, any arbitrator when considering an appointment will (in almost every case)
be obliged by the law of the seat to give due consideration to any circumstances
which could implicate his or her independence or impartiality, regardless of
whether the party seeking to appoint him or her is aware of that requirement.

The duty of independence or impartiality imposed by the law of the seat may
be further augmented by the requirements of the applicable institutional rules or
the UNCITRAL Rules as applied in ad hoc proceedings.41)

The IBA Guidelines on Conflicts of Interest give helpful examples to assist
arbitrators, parties and counsel alike as to how to judge these overarching princi-
ples, based on the practices observed by many in the international arbitration
world. The Guidelines do not oblige parties, counsel or arbitrators to consider po-
tential conflicts; that process should already be happening. It is therefore hard to
conceive of the Guidelines being construed as a negative or retrograde develop-
ment.

Criticisms have been leveled at the content of the IBA Guidelines on Con-
flicts42) and the very fact that the Guidelines are not mandatory leaves the door
open for inconsistent application. If such an argument is taken to its logical con-
clusion, the existence of international guidance seeking to conform expectations
and actions may lead to an ironic “unlevelling” of the playing field if, for example,
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40) Examples include: UNCITRAL Model Law 2006 “justifiable doubts as to his impar-
tiality or independence”; English Arbitration Act 1996 “justifiable doubts as to his impartial-
ity”; The American Federal Arbitration Act makes no provision for challenges to or removal
of an arbitrator during the course of the arbitration. Parties must wait until an award has
been made: section 10(a)(2) of the FAA provides for an award to be vacated where there was
“evident partiality or corruption in the arbitrators, or either of them”; Article 1456 of the French
Code of Civil Procedure (CCP) states that an arbitrator must disclose any circumstances
which may give rise to a challenge including any circumstance that can affect his independ-
ence or impartiality; Article 1036 of the German Zivilprozessordnung provides that an arbi-
trator may be challenged if circumstances exist that give rise to justifiable doubts (judged
objectively) as to his impartiality or independence, or if he does not possess qualifications
agreed by the parties; The Swiss Federal Statute on Private International Law, Article 180(1),
“Circumstances exist that give rise to justifiable doubts as to his independence”.

41) Examples include: LCIA Rules 2014, Articles 5.3 and 5.4 “All arbitrators shall be and
remain at all times impartial and independent of the parties … Before appointment by the LCIA
Court … the candidate shall sign a written declaration stating: (i) whether there are any circum-
stances currently known to the candidate which are likely to give rise in the mind of any party to
any justifiable doubts as to his or her impartiality or independence and, if so, specifying in full
such circumstances in the declaration”; ICC Arbitration Rules, Article 11.1 “Every arbitrator
must be and remain impartial and independent of the parties involved in the arbitration”; Arti-
cle 11.2 “the prospective arbitrator shall disclose in writing to the Secretariat any facts or circum-
stances which might be of such a nature as to call into question the arbitrator’s independence in
the eyes of the parties, as well as any circumstances that could give rise to reasonable doubts as to
the arbitrator’s impartiality”; and UNCITRAL Rules 2010 Article 11 “justifiable doubts as to
his or her impartiality or independence”.

42) Gary B. Born, International Commercial Arbitration, Chapter 12 (2nd ed. 2014).



less experienced arbitrators and counsel do not refer to the Guidelines. However,
a similar criticism can be made of any “hard” law which is open to interpretation.

It must be born in mind by parties (and, indeed, counsel) that the IBA has
not sought to suggest that the Guidelines are comprehensive. Institutions and na-
tional courts have identified situations which are not expressly identified by the
Guidelines in which there is nevertheless a conflict. The Guidelines will and
should adapt with time and the IBA Arbitration Committee is conducting a re-
view of the Guidelines currently. Nevertheless, the wide acceptance of the Guide-
lines by the arbitral community shows that they are effective in upholding the cen-
tral tenet of independence and impartiality in the appointment of arbitrators. In
conclusion, therefore, the Guidelines have attained the status of “soft law” – nor-
mative and persuasive – for many practitioners embedded in the Arbitration
Committee. There may also be a future in which the Guidelines are adopted more
frequently by institutions or national courts as guidance through their interna-
tional acceptance and years of use, and, if so, the author sees little in this shift to-
wards “hard law” to cause concern.

In terms of the IBA Rules on the Taking of Evidence, by virtue of the broad
discretion afforded to tribunals and the parties in choosing the appropriate proce-
dure in any given case, under most (if not all) national arbitration laws and insti-
tutional rules43) it is unlikely that the IBA Rules will attain the same legislative sta-
tus as the IBA Guidelines on Conflicts of Interest. Nevertheless, the framework
and guidance offered by the IBA Rules as a bridge between procedural traditions
in common law and civil law jurisdictions has been embraced by a significant
number of arbitrators and parties. It is therefore fair to say that the Rules have at-
tained the status of “soft law” within the arbitration community, but without un-
dermining the flexibility and discretion that the arbitral process provides. As such,
this development should be welcomed rather than feared.

Predictable processes are not always a bad thing. If a path is well-trodden by
the tribunal and counsel alike this can reduce costs and streamline the timetable.
The parties are able to work to a common end without different expectations. A
frame of reference for what is a reasonable process for dealing with evidential mat-
ters in international arbitration discourages frivolous proposals and is a deterrent
to unwarranted procedural objections. And in the final analysis, it is up to the tri-
bunal (with guidance from counsel) to consider how and when the evidence
should be presented to facilitate its ability to determine the dispute in any particu-
lar case.

Given the purpose of the IBA Rules is to provide a procedural framework for
the tribunal, counsel and the parties to tailor as appropriate, it seems unlikely that
the “soft law” status of the IBA Rules within the arbitration community will
harden to such an extent as to be applied by national courts. That said, courts have
referred to the IBA Rules when assessing a complaint about procedural unfairness
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43) See for example, Article 19 and 22 ICC Rules 2012; Article 14 of LCIA Rules; and
national laws e.g. s32 English Arbitration Act 1996 and Article 19 of UNCITRAL Model Law.



or irregularity in the context of a challenge to an arbitrator or the award itself.44)
This is a trend to monitor.

III. The Move to Regulate Ethics

When we describe arbitration as the fair resolution of disputes by an impar-
tial tribunal, we have in mind the substantive fairness which lies at the heart of the
process in determining the issues in dispute. However, procedural unfairness also
has the potential to undermine the integrity of arbitration and this has led to a
focus on the regulation of counsel ethics in arbitration.

In recent years, there has been considerable debate as to whether there is a
need for the regulation of counsel conduct in arbitration and, if so, who should as-
sume the role of the regulator – the tribunal, national courts, the institutions or
professional regulatory bodies.45) To re-open this debate is beyond the scope of
this article but, suffice it to say, the debate has focused largely on two themes. The
first is that most professional rules regulating counsel who appear in international
arbitration are the province of national professional bodies and have been devel-
oped with national court litigation in mind. The second is that the possibility of
counsel from different legal jurisdictions appearing in a single arbitral proceeding
can lead to different approaches and expectations as to what amounts to accept-
able conduct. The IBA’s response was to introduce the first set of “ethics” guide-
lines in international arbitration aimed at addressing the conduct of party repre-
sentatives and leveling the procedural playing field. The extent to which these new
Guidelines develop into “soft law” will be another interesting trend to watch.

A.  The IBA Guidelines on Party Representation

By way of background, the IBA Arbitration Committee established a task
force on Counsel Conduct in International Arbitration (the “Task Force”) in 2008.
By this stage, discussions as to the need for guidance on ethics in international ar-
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44) See, for example, ABB AG v. Hochtief Airport GmbH [2006] EWHC 388 (Comm) in
which the IBA Rules were referred to by the court in a challenge to an arbitral award brought
under s68 of the English Arbitration Act 1996. The tribunal had directed that the IBA Rules
were to apply to the arbitration. Further, see Decision of 28 March 2007, 4A_2/2007 in which
the Swiss Supreme Court ruled that a violation of the IBA Rules, or of the evidentiary rules of
the Zurich Procedural Code were not grounds for challenging an arbitral award (see X. v. A,
March 28, 2007, ASA Bulletin 3/2007, 517). Parties to ICSID proceedings as well as ICSID Tri-
bunals have also referred to the IBA Rules – see, for example, Noble Ventures Inc v. Romania
ICSID Case No. ARB/01/11, Final Award, at p31.

45) The debate was begun by Jan Paulsson and Sundaresh Menon CJ, culminating in
Menon CJ’s ICCA Singapore Keynote speech in 2012, and the 4th LSE Debate on 9th May
2013.



bitration had been gathering pace for a number of years. As an initial step the Task
Force decided to conduct an enquiry as to whether differing legal norms and prac-
tises may undermine the fundamental fairness and integrity of international arbi-
tral proceedings and whether international guidelines on party representation in
international arbitration may assist parties, counsel and arbitrators. In 2010, the
Task Force commissioned a survey in order to examine these issues as broadly as
possible. The survey intended to identify: (a) international arbitrations in which
the conduct of counsel raised ethical issues; (b) international arbitrations where
tribunals have reviewed (or declined to review) these issues and the decisions or
awards setting forth their views and conclusions; (c) court decisions on counsel
ethics in international arbitration; (d) disciplinary proceedings by professional
bodies on ethical issues raised in international arbitrations; and (e) local, national,
regional or international ethical codes and standards that impact practitioners in
international arbitrations. In addition, the IBA Task Force sought views as to
which ethical issues concerning party representation, if any, could benefit from
further guidance provided by the IBA. The survey contained a number of ques-
tions, including asking whether the respondent believed that “existing codes,
norms, rules or guidance are adequate to provide meaningful assistance to counsel in
international arbitration and if not, please identify which specific codes, norms, rules
or guidance should be improved”? and questioning who (including the parties, the
tribunal, the arbitral institution and the courts), should resolve matters relating to
the ethical behavior of counsel or a conflict in ethical norms that may apply to dif-
ferent counsel in the same arbitration. Respondents to the survey expressed clear
support for the development of international guidelines for party representation.

The IBA Task Force proposed draft guidelines to the IBA Arbitration Com-
mittee in 2012. These were reviewed and commented on by arbitration counsel,
arbitrators and institutions before being finalised and adopted in May 2013.

B.  Why Are the IBA Guidelines on Party Representation
Different to Other Rules and Guidelines?

As considered above, the conduct of the tribunal – for example, the ethical
requirement or obligation for arbitrators to be independent and impartial – is
governed by national arbitration law, institutional rules, and ultimately national
courts. The IBA Guidelines on Conflicts of Interest assist arbitrators to identify is-
sues which may implicate an arbitrator’s impartiality and should be disclosed or
which should lead to a particular arbitral appointment being declined. The
Guidelines themselves are not the source of the obligation. Similarly, the IBA
Rules on Taking Evidence proffer guidance on procedural matters, but the precise
arbitral procedure to be adopted will be determined by the arbitrators, counsel,
the parties and the law of the seat.

In contrast, the IBA Guidelines on Party Representation provide a regulatory
framework for the conduct of arbitration counsel policed by the tribunal before
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which they appear without being underpinned by any legislation or binding inter-
national instrument specific to arbitration.46) The Guidelines are not mandatory,
but where they apply, the Guidelines themselves provide the ethical obligations
where there may be none in the relevant national arbitration laws or where there
may be limited or inconsistent ethical obligations in the professional regulatory
rules of the relevant counsel. The difficulties with regulating counsel conduct in
this way are multiple, leaving many to question whether these Guidelines and this
particular type of “soft law” represents a step too far.

C.  What Do the Guidelines Contain?

In brief, this section aims to provide the reader with a flavour of what the
Guidelines entail.

Unsurprisingly, the Guidelines include a prohibition on ex parte communi-
cations between a party representative and a party nominated arbitrator (Guide-
line 7), but Guideline 8 also describes the circumstances in which it is not im-
proper for a party representative to have ex parte communications , for example,
for the purpose of the selection of the presiding arbitrator. Neither the Guideline
nor the commentary includes any obligation to disclose the existence or content
of ex parte communications to other parties or other arbitrators.

Guidelines 9–11 describe the principle of “candour and honesty” to be
adopted by counsel in the evidence and submissions provided to the Tribunal. The
Guidelines also oblige counsel to inform parties of their obligations to retain and
disclose documents, prohibit the concealment of evidence from the tribunal and
stipulate that counsel should not make any Request to Produce, or any objection
to a Request to Produce, for an improper purpose, such as to harass the
counterparty or cause unnecessary delay (Guidelines 12–17).

One of the most frequently debated issues regarding counsel’s conduct has
been the extent to which counsel should be involved in witness preparation. This
is addressed at Guideline 24 which states:

“A Party Representative may, consistent with the principle that the evi-
dence given should reflect the Witness’s own account of relevant facts, events or
circumstances, or the Expert’s own analysis or opinion, meet or interact with
Witnesses or Experts in order to discuss and prepare their prospective testi-
mony.”
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46) The debate concerning who should regulate counsel conduct is beyond the scope of
this article. The tribunal’s role under the IBA Guidelines on Party Representation has been
criticised by many (including those who support regulation of counsel ethics more gener-
ally), most directly by the ASA in its Position Paper “Ethics and Party Representation – ASA
Contributes to the Debate” (April 4, 2014, www.arbitration-ch.org/pages/en/asa/news-&-
projects/details/972.ethics-and-party-representation-asa-contributes-to-the-debate.html).
Instead, the ASA has proposed an international regulatory body be established to police the
conduct of party representatives.



The Comment to Guideline 24 states that:

“As part of the preparation of testimony for the arbitration, a Party Repre-
sentative may meet with Witnesses and Experts (or potential Witnesses and Ex-
perts) to discuss their prospective testimony. A Party Representative may also
help a Witness in preparing his or her own Witness Statement or Expert Report.
Further, a Party Representative may assist a Witness in preparing for their testi-
mony in direct and cross-examination, including through practise questions
and answers (Guideline 24). This preparation may include a review of the pro-
cedures through which testimony will be elicited and preparation of both direct
testimony and cross-examination. Such contacts should however not alter the
genuineness of the Witness or Expert evidence, which should always reflect the
Witness’s own account of relevant facts, events or circumstances, or the Expert’s
own analysis or opinion.”

The approach outlined in Guideline 24 leans more towards the common law
tradition than the civil law tradition. The wide language of Guideline 24 arguably
still leaves a grey area as to whether the preparation of practice answers and ques-
tions and mock cross-examination, specific to the facts or issues raised in the case,
is permitted and therefore whether US-style witness coaching or English-style
witness familiarisation is allowed. It will be interesting to see how this Guideline
and Comment are interpreted by both tribunals and counsel in practice.

Those practitioners and stakeholders seeking greater counsel regulation
have highlighted the need for conduct obligations to have “teeth”by allowing a tri-
bunal to sanction counsel for misconduct. In this respect, the Guidelines have de-
livered. Guideline 26 provides that the tribunal may impose a number of sanctions
following a finding that a party representative has behaved inappropriately (for
example, to admonish that representative). Importantly, Guideline 26(c) allows
the tribunal to consider a party representative’s misconduct in apportioning costs
between the parties at the end of the arbitration. Justification for this is included
in the comments to Guidelines 1 to 3, “A Party Representative, acting within the au-
thority granted to it, acts on behalf of the Party whom he or she represents. It follows
therefore that an obligation or duty bearing on a Party Representative is an obligation
or duty of the represented Party, who may ultimately bear the consequences of the
misconduct of its Representative.”

D.  What Is the Intended Role of the Guidelines and
When Will They Apply?

The IBA Guidelines on Party Representation are not highly prescriptive and
in many instances are permissive. Nevertheless, the Guidelines (perhaps more
than any of the previous publications produced by the IBA Srbitration Commit-
tee) have provoked extremely divergent views from practitioners. Some have wel-
comed them as a helpful tool, while others consider them a step too far, unlikely to
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be adopted or accepted by lawyers within their jurisdiction. For instance, concern
has been voiced about the ability of the tribunal to sanction counsel, whose duties
are primarily owed to their client, and the risk of awards being challenged on ac-
count of bias on the part of the tribunal against the losing party in circumstances
where their counsel has been sanctioned.

The Preamble to the Guidelines explains that the intention is to reduce un-
certainty as to which rules or norms govern party representation and to provide
guidance specifically designed for arbitration, drawing on “specialized practices
and procedures … developed in international arbitration to accommodate the legal
and cultural differences among participants and the complex, multinational nature
of the disputes”. However, it also notes the limitations: they are “not intended to dis-
place applicable mandatory laws, professional or disciplinary rules, or agreed arbitra-
tion rules that may be relevant or applicable”. See also Guideline 3 which provides
that “they not intended to vest arbitral tribunals with powers otherwise reserved to
bars or other professional bodies” and, importantly, are expressly not intended “to
undermine either a Party representative’s primary duty of loyalty to the party whom
he or she represents or a Party representative’s paramount obligation to present such
Party’s case to the Arbitral Tribunal”. This brings to the fore the difficulties faced in
regulating counsel conduct where primacy is given to the duties owed by counsel
to their client; this could cut across the Guidelines by virtue of the professional
rules that counsel are obliged to follow.

Further, the use of the term guidelines rather than rules “is intended to high-
light their contractual nature” (the Preamble). Indeed, on the basis of the Preamble
and Guideline 1, the Guidelines should assume relevance only where the parties
agree to their application or the tribunal applies them after determining they have
authority to do so. The latter point would be a question of the authority of the tri-
bunal under the parties’ arbitration agreement (including any institutional rules
which are incorporated) and the law of the seat. In most cases, the tribunal’s au-
thority is likely to extend to broad discretion when determining procedural and
evidential matters, which would include application of the Guidelines on Party
Representation. However, as has been seen by the IBA Guidelines on Conflicts and
the IBA Rules on the Taking of Evidence, it could well be the case that the IBA
Guidelines on Party Representation will attain significance beyond these express
circumstances. They may be evaluated behind closed doors by counsel in seeking
to balance what might be expected of them in terms of internationally accepted
practice in arbitration and what might be expected of them in terms of their duty
to the party which they represent. They may also be wielded by counsel dissatisfied
with the behavior of opposing counsel, notwithstanding that there is no agree-
ment or order as to their application in an arbitration proceeding.

Whilst the IBA Guidelines on Party Representation are a different creature to
the rules and guidelines which have preceded them, provided that their limita-
tions are acknowledged, they constitute a positive addition to the stable of inter-
national guidance for those engaging in international arbitration. It is true that
they cannot be considered in a vacuum – that the parties’ arbitration agreement,
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the law of the seat, the professional conduct rules of the counsel involved and any
relevant institutional rules are all relevant and it may present a challenge for coun-
sel to reconcile the requirements of all of these factors. However, this does not ne-
gate their usefulness as a starting point for arbitrators, counsel and parties in con-
sidering what is appropriate and internationally accepted conduct of party
representatives in an arbitration.

It is too early to evaluate the extent to which the Guidelines are put to use by
arbitrators, counsel and parties.47) However, it is already plain that the debate on
counsel conduct which preceded the IBA Guidelines on Party Representation
(and perhaps even the very existence of the Guidelines) has begun to influence the
approach of the institutions. Whatever the normative value of guidelines, rules,
codes or protocols, once “soft law” finds itself embedded in the rules which the
parties incorporate into their arbitration agreement, its status is unequivocal: it
becomes contractually binding and legally enforceable.

E.  Institutional Regulation of Ethics

Arbitration is a choice, a dispute resolution route which is “opt-in”. For this
reason, it is important that practitioners, arbitrators and, perhaps most impor-
tantly in order to ensure their future success, institutions are responsive to the
needs of users. Previous debates amongst practitioners, arbitrators, users and in-
stitutions have focused on the time and cost involved in international arbitration
with a frequent lament that arbitration is taking too long and becoming too costly.
Inevitably, a number of prominent international arbitration institutions re-
sponded with guidance on this48). These include the potential censure of counsel
and arbitrators for failure to progress arbitrations in an effective and efficient
manner and the introduction of emergency arbitrator provisions to allow for
speedy resolution of urgent interlocutory applications without the parties to have
to refer to the courts.49) The institutions have also responded to the need for arbi-
tration to evolve from a (historically typical) bipartite process based on a single
contract and address the issues caused by multi-party and multi-contract dis-
putes.50)
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47) A number of arbitration practitioners have commented on the implications for
parties with some even advising parties to seek to incorporate codes of conduct into engage-
ment letters to ensure that they are protected from any consequences of their counsel failing
to adhere to them (see, for example, Ben Giaretta and Michael Weatherley, “How to train your
arbitration counsel”, August 2014, available at www.ashurst.com/doc.aspx?id_Content=
10836).

48) For example, see the ICC Rules 2012, Appendix 4 and more recently, Article 5(4) of
the LCIA Rules 2014, which requires “expeditious” conduct.

49) See SCC Rules 2010, SIAC Rules 2010, ICC Rules 2012, Swiss Rules 2012, HKIAC
Rules 2013, LCIA Rules 2014.

50) See ICC Rules 2012, HKIAC Rules 2013, ICDR Rules 2014, LCIA Rules 2014.



On the basis of this recognised need to uphold the position of the arbitral
process as one which suits the parties which choose to use it, it is perhaps unsur-
prising that institutions have more recently turned their attention to the area of
counsel ethics specifically, as opposed to more general provisions dealing with
such topics as efficiency and appointment of independent and impartial arbitra-
tors.

In this respect, the LCIA Rules 2014 break new ground. The conduct of the
parties’ legal representatives is dealt with in an Annex of General Guidelines and
Article 18. The Annex is intended to promote “the good and equal conduct of the
parties’ legal representatives appearing by name within the arbitration”. By virtue of
Article 18(5), the parties must ensure that their legal representatives appearing by
name before the tribunal have agreed to comply with the Annex as a condition of
such representation. The Annex prohibits the legal representative from: engaging
in activities intended to “unfairly obstruct the arbitration or to jeopardise the final-
ity of any award” (paragraph 2); knowingly making false statements to the tribu-
nal or the LCIA Court (paragraph 3); knowingly procuring or assisting in the
preparation of or reliance upon any false evidence presented to the tribunal or the
LCIA Court (paragraph 4); knowingly concealing or assisting in the concealment
of any document (or any part thereof) which is ordered to be produced by the tri-
bunal (paragraph 5); and deliberately initiating or attempting to initiate unilateral
contact with any member of the tribunal (or with any member of the LCIA Court)
making any determination or decision in regard to the arbitration relating to the
arbitration or the parties’ dispute, which has not been disclosed in writing prior to
or shortly after the time of such contact to all other parties, all members of the tri-
bunal (if comprised of more than one arbitrator) and the LCIA Registrar in accor-
dance with Article 13.4 (paragraph 6).

Paragraph 7 of the Annex clarifies that, in accordance with Articles 18.5 and
18.6, the tribunal may decide whether a legal representative has violated these gen-
eral guidelines and, if so, how to exercise its discretion to impose any or all of the
sanctions listed in Article 18.6. Under this provision, the tribunal has the power, in
the event of a complaint by another party or on its own initiative, to determine
(after consulting the parties and granting that legal representative a reasonable
opportunity to answer the complaint), that a legal representative has violated
these general guidelines and to impose sanctions accordingly. These sanctions are:
a written reprimand, a written caution as to future conduct in the arbitration; and
“any other measure necessary to maintain the general duties of the arbitral tribunal
under Article 14.4(i) and (ii)”. Article 14.4(i) and (ii) essentially enshrine the tribu-
nal’s duties to act fairly and impartially, and to adopt procedures suitable to the
circumstances of the case, avoiding delay and expense so as to provide a fair, effi-
cient and expeditious means of resolving the dispute.

Whilst the approach is undoubtedly novel (some would say controversial) –
institutional rules biting on counsel conduct and empowering the tribunal to take
action against a party representative rather than the party who has chosen to apply
the institutional rules – the end result is measured. The LCIA’s Annex expressly
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prohibits a number of behaviours which are likely to be considered undesirable
and inexcusable by most, if not all, counsel engaged in arbitration in the interna-
tional or domestic setting. This contrasts with the regulatory approach taken by
the IBA Guidelines on Party Representation, which engage in trying to draw the
boundaries of permissible activities, such as, witness preparation and unilateral
contact with arbitrators: areas of counsel conduct which are subject to differing
approaches across jurisdictions. Furthermore, with unacceptable conduct and the
tribunal’s power to apply sanctions clearly set out in the LCIA Rules, the position
for parties is far clearer than the position in relation to the IBA Guidelines on
Party Representation where it is a question for the tribunal to decide whether it
has the authority to rule on matters of party representation and to apply, adopt or
be “inspired by” some or all of the Guidelines.

The LCIA is not the only institution to have considered counsel conduct, al-
though no other institution has taken the step of adjusting its rules to deal with the
topic as yet. For example, the HKIAC came close to doing so prior to the publica-
tion of its revised rules in 2013 but decided not to do so in the face of concerns
voiced by users in Asia. The International Centre for Dispute Resolution (the
“ICDR”, the international arm of the AAA) introduced new rules in 2014, which
leave the door ajar for further regulation in the area of counsel ethics. The ICDR
Rules 2014 provide at Article 16, that “[t]he conduct of party representatives shall be
in accordance with such guidelines as the ICDR may issue on the subject”. The ICDR
Rules having come into force on 1 June 2014, no guidelines have been introduced
to date. They are, however, subject to discussion amongst a committee of practi-
tioners set up by the ICDR. It would be surprising if the IBA Guidelines on Party
Representation (and indeed, the LCIA’s Annex), did not play some part in those
deliberations. Furthermore, it is unlikely that other institutions will leave counsel
conduct off the agenda when next revising their arbitration rules. The latest insti-
tutional proposal comes from the ASA who advocate a transnational “Global Ar-
bitration Ethics Council”, comprised of members appointed by the major arbitra-
tion associations and institutions.51) Whilst the ASA has not proposed a further
set of rules or another code, the proposal that the new Council will apply princi-
ples common to all participating institutions begs the question as to how and
where these common principles will be recorded.
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51) See ASA President’s Message: “Counsel Ethics in International Arbitration – Could
One Take Things a Step Further?” (www.arbitration-ch.org/pages/en/asa/news-&-pro-
jects/presidents-message/index.html). The ASA President, Elliot Geisinger, has reportedly
confirmed that the ASA has formally adopted his proposal (see “ASA proposes global body to
police counsel conduct”, Global Arb. Rev. Sept 12, 2014).



IV. Conclusion

There has been a proliferation of rules, guidelines, codes and protocols relat-
ing to international arbitration in recent years. Some have assumed more signifi-
cance in international arbitration than others. The publications which are most
broadly referred to and accepted by parties, counsel and arbitrators are those
which have been developed by the IBA. Whilst the IBA Guidelines on Conflicts of
Interest and the IBA Rules on the Taking of Evidence are not (for the most part)
within the contemplation of the parties when they enter into the arbitration
agreement, these documents have nonetheless assumed a significant position in
arbitral practice and may, by their acceptance and use, be seen to have taken the
status of “soft law”or even, in the case of the former, become “lex mercatoria”.52)

Whilst considering the issue of soft law, we should caution against generalis-
ing. As this article seeks to highlight, there are significant differences between the
rules, codes, guidelines and protocols – in terms of how they impact the arbitral
process, their treatment by national courts and institutions, their implications for
the parties whose disputes are subject to an arbitration, whether they seek to ad-
dress substantive or procedural issues, and whether they stand alone or whether
they flesh out obligations or duties which already exist.

In terms of procedure, for many practitioners (the author included) one at-
traction of practicing international arbitration is the bringing together of counsel,
arbitrators and parties from different legal traditions and practices. However, such
a confluence of ideas and legal training can lead to significantly different practices
and expectations regarding fundamental aspects of procedure and, potentially, to
unfairness as the parties (or rather their counsel) operate on a different playing
field. In this regard, the IBA Rules on Taking Evidence offer an “internationalised”
process for evidential procedures, which has been broadly accepted by those oper-
ating across the full spectrum of different legal traditions. Adopting such a process
and working to a commonly accepted procedure can, in some cases, lubricate the
arbitration process, reduce costs and ultimately lead to parties resolving their dis-
pute more easily. This should not be seen as an argument in favour of more proce-
dural rules and guidance. The IBA Rules on the Taking of Evidence cover many of
the procedural issues on which national arbitration legislation and institutional
rules are resolutely silent. They are workable and, even where the parties agree to
be bound by them, they retain for the tribunal a degree of discretion as to eviden-
tial matters. There is some flex and they do not mimic a procedural code.

Rules and guidelines which aim to regulate substantive issues present differ-
ent challenges. Yet even here, distinctions can be drawn. The independence and
impartiality of the tribunal – the key ethical requirement or obligation for arbitra-
tors – is supplied by national arbitration law and ultimately enforced by the na-
tional courts. The IBA Guidelines on Conflicts of Interest therefore only seek to
provide a set of parameters to assist arbitrators and counsel to identify issues
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which may implicate an arbitrator’s impartiality. Nevertheless, their broad accep-
tance by the arbitral community and the reference that has been made to them by
national courts implies that the “soft law” status of the Guidelines could “harden”
over time.

In contrast, the IBA Guidelines on Party Representation seek to provide a
regulatory framework for the conduct of counsel where there are usually none
provided in the relevant national arbitration law and where limited or inconsis-
tent ethical obligations may apply in the professional regulatory rules of the rele-
vant counsel. There is no one central tenet to uphold, no clear common under-
standing as to the actions of counsel which could upset the substantive fairness of
the proceedings. Furthermore, the question of whether a tribunal has jurisdiction
to take action against a party representative (rather than a party) remains contro-
versial, with hugely divergent views amongst practitioners from the same, let
alone different, jurisdictions.

The IBA has recognized these difficulties and trodden a careful line. In rec-
onciling different approaches in different jurisdictions to a range of key issues, it
does not seek to go too far. It carefully notes its contractual nature and even the
format – guidelines with limited prescriptive detail, plus comments – is caution-
ary. At this early stage in their use, it is impossible to know whether parties, coun-
sel and tribunals will adopt them in arbitral proceedings, or, indeed, how tribunals
will respond when faced with strong opposition from one party. Only time will tell
whether they will gain the same normative value as their sister publications.

Whether this occurs may well depend on whether other arbitral institutions
seek to follow the lead of the LCIA in taking on the mantle of counsel regulation.
The LCIA has taken a measured approach to this issue, expressly prohibiting a
number of potential behaviours which are likely to be considered undesirable and
inexcusable by most, if not all, counsel engaged in arbitration in the international
or domestic setting. However, in the continuing quest for differentiation between
the institutions, it remains to be seen whether other institutions will seek to take
the same or a stronger line. If the regulation of counsel conduct is adopted by all
the mainstream institutions, there may be little space left for application of the
IBA Guidelines on Party Representation.

The broad international acceptance and use of soft laws, suggests that arbi-
trators and counsel welcome guidance of the type produced by the IBA. Moreover,
the “soft law” which has emerged from our global community of practitioners, ac-
ademics and users of arbitration has sought to address common concerns and to
do so in a careful and measured way. In any event, if the application of rules or
guidelines has not been agreed by the parties or ordered by the tribunal within the
power which is vested in it by the parties’ agreement, it still remains open to a
party (or its counsel) to argue against application of those rules or guidelines on
the basis that their status is, at best, “soft law”.

In conclusion, like politicians, we must be cautious to ensure that we do not
debate for debate’s sake alone or become involved in producing guidance that
seeks to resolve issues that exist more at a theoretical level than in practical reality.
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The arbitration community at large (arbitrators, counsel, institutions), needs to
keep watch against seeking to provide a solution for every imaginable “problem”.
Corporate users will not thank us for such an approach, particularly if it starts to
detract from the flexibility of arbitration and to over-complicate the arbitral pro-
cess.
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