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BREXIT AND EU CITIZENS' RIGHTS – 
UK PUBLISHES ITS PROPOSALS 

The UK Government has published its proposals for 
safeguarding the position of EU citizens living in the UK 
post Brexit (link).  Settling the future of citizens 
exercising their right of free movement and providing 
legal certainty for EU citizens in the UK and UK citizens 
in the EU is recognised as a key priority for the 
withdrawal negotiations both by the UK and the EU. 
Despite these principles being agreed, negotiations on 
the detailed arrangements can be expected to be 
complex and the EU negotiator, Michel Barnier, 
described the UK's proposals as insufficient, claiming 
that "more ambition, clarity and guarantees will be 
needed".  
The UK is proposing to introduce a new 'settled status' in UK law 
for EU citizens who have been resident in the UK before a 
specified date (not yet defined but to be no earlier than 29 March 
2017 and no later than the date of the UK's withdrawal).  This 
status will only be available to those with five years' residence, but 
other individuals resident in the UK before the specified date will 
be able to apply for a temporary residence permit to cover the 
period until they have accumulated five years.   

Settled status will allow individuals to work or study here, live 
permanently in the UK and have access to the same benefits and 
public services as UK nationals.  But there remain a number of 
gaps, for example rights of former residents are not addressed,  
and there are areas where EU citizens will lose some of the rights 
they currently enjoy under the free movement rules, for example in 
relation to family rights.  The exact nature of some of the rights is 
also not clear and issues of implementation and enforcement will 
be left to the UK courts, so EU citizens will lose the legal protection of the Court of Justice of the EU (CJEU) which 
they currently enjoy.  

Compared with the EU's demands for citizens' rights, which require that the status and the rights derived from EU 
law will automatically be safeguarded for the lifetime of those concerned, there are several shortcomings in the 
UK's proposals, leaving plenty for the negotiating teams to work on before a final position is reached. 

30 JUNE 2017 
London 

 

Table of Contents 

The UK proposals 2 

The new settled status 2 

Application process 3 

Benefits, pensions and other rights 3 

Professional qualifications 3 

The EU proposals 3 

Comment 4 

Implications For Employers 4 

Contacts 5 

 

RELATED LINKS 
Herbert Smith Freehills 

 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/621848/60093_Cm9464_NSS_SDR_Web.pdf
http://www.herbertsmithfreehills.com/


 HERBERTSMITHFREEHILLS 

 

11/43932388_4 2 

The UK proposals 
Until the UK leaves the EU, all EU citizens living in the UK will continue to enjoy their current rights under the free 
movement rules of the EU Treaties.  Once the UK has left the EU, new rights will be created under UK law which 
will apply to all qualifying EU citizens.   

At that stage, regardless of when they arrived in the UK, EU citizens and their families will have to apply to the 
Home Office for permission to stay under UK law. There will be a grace period of blanket permission for all such 
individuals to stay for a fixed period of time following the UK's exit from the EU (yet to be specified but estimated to 
be around two years) to allow sufficient time for applications to be made and for the relevant immigration status to 
be granted.  

The new settled status 
For EU citizens who were resident in the UK before a 'specified date' (not yet defined but proposed to be no earlier 
than 29 March 2017 and no later than the date of the UK's withdrawal from the EU) there will be a new 'settled 
status' under UK law, subject to certain requirements.  Settled status will allow qualifying EU citizens to live, work, 
study or seek employment in the UK and have access to healthcare, benefits, pensions and social security in the 
same way as UK nationals.   

Eligibility criteria for settled status have not been finalised, but the key conditions will be a requirement of 
continuous residency in the UK for a set period of time (expected to be a five year period) and "an assessment of 
conduct and criminality, including not being considered a threat to the UK" (no further details of this assessment 
have been provided).  Those EU citizens resident in the UK at the 'specified date', but who do not meet the five 
year residency requirement until after the grace period, will have to apply to the Home Office for a temporary status 
giving them permission to remain.  Once they reach the five year point they will then need to apply for settled 
status. 

Settled status will be lost where a person is absent from the UK for more than two years, unless they have strong 
ties with the UK.  No further details as to what would qualify as 'strong ties' are available.  This can be expected to 
be a controversial issue during the negotiations as it represents a considerable restriction of the free movement 
rights currently enjoyed by EU citizens. 

EU citizens who arrive in the UK after the 'specified date' will not be entitled to the new settled status, but will 
benefit from the grace period of blanket permission allowing them to remain in the UK while they apply to the Home 
Office under the UK immigration rules in place at the time they make their application.  The Government is currently 
considering a range of options for EU migration post Brexit and will publish its proposals as soon as possible. 

 

 During grace period post 
withdrawal 

After grace period 

EU citizens who arrived before 
the 'specified date' (29 March 
2017 or later) 

Blanket permission to remain in UK.   

Can apply for settled status once 
have 5 years' residence. 

Can apply for temporary residence 
permit to cover period until achieve 
5 years' residence. 

Can only remain in UK if have 
settled status or, pending eligibility 
for settled status, temporary 
residence permit. 

EU citizens who arrived after the 
'specified date' 

Blanket permission to remain in UK. 

Must apply under new immigration 
rules (yet to be determined). 

Can only remain in UK if obtain 
permission under new immigration 
rules. 

Family members (EU or non-EU nationals) of eligible EU citizens who are residents in the UK prior to the UK's exit 
from the EU will also be entitled to apply for settled status, provided they meet the relevant requirements for leave 
to remain while they accrue the necessary residency period for settled status.  Future family members who arrive in 
the UK after Brexit however will be subject to the rules applicable to non-EU nationals who join British citizens, 
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which for example currently includes a minimum earnings requirement on the part of the relevant British citizen.  
This is an important dilution of the rights currently enjoyed by EU nationals in the UK and it remains to be seen 
whether this will be accepted by the EU. 

The current 'special status' for Irish nationals will continue after Brexit, so those nationals will not need to apply for 
the new 'settled status'. 

Application process 
Continuing rights for EU citizens in the UK after Brexit will not be automatic and EU citizens will have to make the 
relevant applications with the Home Office in order to regularise their immigration status.  The Government intends 
to make the application process as streamlined and user-friendly as possible but very little detail on the process is 
currently available.  For example it is not clear what documentary evidence will be required in order to prove 
continuous residence, although the proposals suggest government data such as income records will be used in 
order to simplify the process for applicants.  The application process will also no longer require evidence of 
comprehensive sickness insurance for EU citizens who were not in employment in order to be considered 
continuously resident.  

Anyone who previously applied for permanent residence (using the current 85 page application form) will also need 
to reapply for settled status under the new regime, although those with Certificates of Permanent Residence may 
benefit from a more streamlined process.  An early voluntary application process will be available before the UK 
exits for anyone who would want to obtain their new status as early as possible. Once the UK leaves the EU it will 
become mandatory to apply for permission to stay in the UK, and applications will need to be made during a grace 
period of blanket permission for a fixed period of time. 

Benefits, pensions and other rights 
EU citizens with settled status in the UK will have access to the same benefits as UK nationals.  Those EU citizens 
who have not yet achieved settled status as they have not yet met the five year residency requirement will continue 
to access the same benefits they currently do (more limited access to benefits for those not working than UK 
nationals).  

The rights of EU citizens to export UK benefits to the EU (eg, UK child benefit for children resident in an EU 
member state) will be protected for anyone who is exporting such UK benefits on the specified date. 

EU citizens resident in the UK before the specified date will also continue to enjoy access to healthcare, education 
and other public services.  In order to ensure certainty for students, current EU students as well as those due to 
start courses in 2017/2018 and 2018/2019 will continue to remain subject to home fee status and will be eligible for 
student support for the duration of their course. 

Professional qualifications 
Professional qualifications which were obtained before the UK leaves the EU and which did benefit from the mutual 
recognition of professional qualifications under EU law, will continue to be recognised by the UK after Brexit.  
Anyone who is in the process of completing an administrative process in relation to the recognition of their 
qualifications at the time the UK leaves the EU will also be allowed to complete this process after Brexit.  It does 
not appear that these rights will be available post Brexit, unless they are the subject of a separate agreement with 
the EU.  This could be a major backward step, not only affecting individuals with qualifications obtained in the 
continuing EU, but also employers likely to face shortages if qualifications of new EU employees are not 
recognised in the UK. 

The EU proposals 
The EU has published its position paper on "Essential Principles on Citizens' Rights" which contain the main 
principles of the EU position in this regard (link).   The position paper makes it clear that the withdrawal agreement 
should safeguard the status and rights derived from EU law at the withdrawal date (as well as rights which are in 
the process of being obtained), for EU citizens and their family members living and working in the UK and for UK 
citizens and their family members living or working in the EU, for the lifetime of those concerned.   

https://ec.europa.eu/commission/sites/beta-political/files/essential-principles-citizens-rights_en_0.pdf
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These rights should at least include the following: the right to reside in another member state, the right to work in 
another member state and rights to social security and healthcare.  The agreement should ensure the continued 
recognition of qualifications in the UK and in the EU27 which are obtained in any of the EU member states before 
withdrawal (or in a third country and recognised in the EU), and should provide for arrangements relating to 
procedures for recognition which are ongoing on the withdrawal date. The EU also envisages future rules on the 
recognition of qualifications being dealt with separately.  The EU wants the Commission to have full powers for 
monitoring compliance and the CJEU full jurisdiction over disputes so long as there are EU citizens entitled to 
these protections in the UK. 

Comment 
The UK proposals and the EU position paper are of course only the starting point in the negotiations and both sides 
can be expected to have to make some concessions.  The main sticking points are likely to be the considerable 
dilution of some of the existing rights for EU citizens in the UK, in particular the loss of settled status where 
someone is outside the UK for any period longer than two years and the position of future family members who 
arrive in the UK after Brexit.  The UK's refusal to allow for any jurisdiction by the CJEU will also be controversial, 
although it has been suggested that a joint EU-UK arbitration committee to enforce any commitments set out in the 
withdrawal agreement may be an acceptable compromise. 

 

Implications For Employers 

The uncertainty around the future rights of EU nationals currently working in the UK is one of the key challenges for employers.  
In some sectors this has already caused the departure of significant numbers of staff.  Obviously the position of such workers 
will remain uncertain until the conclusion of negotiations on this issue, but these latest policy announcements at least set out 
the likely parameters and may provide some comfort to those already working here, particularly those who arrived prior to 29 
March 2017.  Employers should take this opportunity to communicate with relevant staff, particularly if they have not yet done 
so. 

Best practice is to provide frequent, clear messages, perhaps by email, intranet or open forums.  Some employers are also 
offering one-to-one surgeries with HR or with immigration lawyers (although care must be taken to avoid discriminating against 
non-EU nationals also requiring immigration advice).  Employers can point staff to the Home Office web pages here, which 
have been updated with the latest information. 

Some employers may have previously suggested that staff consider obtaining Certificates of Permanent Residence.  Although 
it appears that this will not prevent individuals from having to apply for the new settled status, any such applications may not be 
in vain in that the Government has suggested that the process for acquiring settled status may be streamlined for those with 
such certificates.  Further, some individuals may choose to avoid the need to obtain settled status by applying for British 
citizenship, which can be done by those with Permanent Residence Certificates one year after acquiring the right to permanent 
residence. (The same will apply to those who obtain settled status;  they will also be able to apply for citizenship once they 
have at least six years' residence.)  

Longer term, it is also essential that employers invest in building the skills they need and improving their talent pipeline for the 
future. 

 

http://www.gov.uk/guidance/status-of-eu-nationals-in-the-uk-what-you-need-to-know
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If you would like to receive more copies of this briefing, or would like to receive Herbert Smith Freehills briefings 
from other practice areas, or would like to be taken off the distribution lists for such briefings, please email 
subscribe@hsf.com.  

 

© Herbert Smith Freehills LLP 2017 

The contents of this publication, current at the date of publication set out above, are for reference purposes only. 
They do not constitute legal advice and should not be relied upon as such. Specific legal advice about your specific 
circumstances should always be sought separately before taking any action based on the information provided 
herein. 

 

mailto:subscribe@hsf.com
http://hsnet/Business services/Business development/Documents/CVandPitch_Guidelines for placing portrait photography in documents.pdf
http://hsnet/Business services/Business development/Documents/CVandPitch_Guidelines for placing portrait photography in documents.pdf
http://hsnet/Business services/Business development/Documents/CVandPitch_Guidelines for placing portrait photography in documents.pdf
http://hsnet/Business services/Business development/Documents/CVandPitch_Guidelines for placing portrait photography in documents.pdf
http://hsnet/Business services/Business development/Documents/CVandPitch_Guidelines for placing portrait photography in documents.pdf
http://hsnet/Business services/Business development/Documents/CVandPitch_Guidelines for placing portrait photography in documents.pdf

	Brexit and EU citizens' rights – UK publishes its proposals
	The UK proposals
	The new settled status
	Application process
	Benefits, pensions and other rights
	Professional qualifications

	The EU proposals
	Comment
	Contacts



