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 Financial regulation briefing  16 November 2011 

Market abuse update  

Since our last update in April, there have been some 
significant milestones in the FSA's fight against market abuse.  
The European Commission has also published its proposals 
for reform of the European market abuse regime.   

This briefing reviews the latest developments and issues that 
firms should be considering. 

   
Key issues  

• The FSA has been increasingly focussed on targeting market abuse in 
financial institutions  

• The FSA has shown itself willing to use the full range of statutory powers 
available to it, obtaining the first injunctions to prevent market abuse  

• Recent investigations and enforcement action illustrate greater cross-
border regulatory cooperation and focus 

• The FSA has sought early publicity in market abuse cases through the 
publication of decision notices, in spite of pending challenges before the 
Tribunal 

• Fund managers should consider reviewing their controls in the light of 
warnings contained in recent enforcement cases  

• Firms operating in the commodities markets should be aware of the 
increased regulatory focus on activity in those markets 

• Further record fines have been imposed  

• There is some evidence of an increased appetite to challenge the FSA in 
the Upper Tribunal – in two recent cases the Tribunal concluded that the 
FSA's intended penalties were excessive  

• High-frequency and algorithmic trading continue to attract heightened 
regulatory attention and further regulation is in prospect 

• The European Commission has proposed reforms to the market abuse 
regime, which aim to address gaps in the coverage of the regime by 
increasing its scope, and to increase harmonisation across Europe 
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Criminal proceedings 

Although the FSA has not secured further convictions for market abuse since our last update, the trials of 
sixteen people in four prosecution cases are pending.  Three of these are scheduled to take place in late 
November, February 2012 and April 2012 respectively.  

Click here for a summary of pending prosecutions and here for a summary of secured prosecutions to date. 

Latest charges  

In August the FSA charged three individuals with insider dealing following searches and arrests carried out in 
November last year.  Thomas Ammann, an investment banker, and two associates (Christina Weckwerth and 
Jessica Mang) were charged with a total of six counts of insider dealing in connection with trades of OCE NV 
shares in 2009 before Canon Inc. bought the company.  Mr Ammann and Ms Weckwerth were also charged 
with one count of money laundering, and Mr Ammann with two further counts of encouraging insider dealing.   

This case is notable for two reasons.  It illustrates the FSA's increasingly cross-border focus.   In November 
2010 the FSA had worked with the police and prosecution authority in Hessen to execute a search warrant at 
an address in Germany, as part of the investigation leading up to these charges.  The trading at issue also 
took place in relation to Océ NV, a company listed not in the UK, but on stock exchanges in Amsterdam, 
Dusseldorf, Frankfurt and the United States.  

The case is the FSA's second prosecution of an investment banker, and reflects the FSA's commitment to 
pursue insider dealing by market professionals.  Together with: the convictions of Christian Littlewood (a 
senior investment banker) and Malcolm Calvert (a former equities market maker at Cazenove); and the 
pending trials of seven people alleged to have obtained inside information from two major investment banks, 
this case is further evidence of the FSA's determination to address criticisms regarding perceived past failures 
to tackle institutional insider dealing.   

However, the FSA has yet to bring charges following the dawn raids it carried out jointly with the Serious 
Organised Crime Agency in March 2010, which led to the arrests of a further seven persons, including two 
senior city professionals at leading city institutions and one city professional at a hedge fund, on suspicion of 
being involved in what the FSA described as a sophisticated and long-running insider dealing ring.  

Court of Appeal reduces insider dealing sentence  

In January the FSA had obtained a twenty seven month conviction for Neil Rollins, in respect of five counts of 
insider dealing and four counts of money laundering.  Following an appeal against the sentence in June, Mr 
Rollins' sentence was reduced to eighteen months.  The basis for the reduction included the fact that Mr 
Rollins subsequently demonstrated remorse for his actions and that the trial judge had failed to pay sufficient 
regard to the four year delay in the case coming to trial.  In relation to the latter point, the court noted that 
there was a six month delay between the date that Mr Rollins was last interviewed by the FSA and the 
charges.  The outcome of this appeal may encourage the FSA to act more promptly in seeking to secure 
charges in market abuse cases.  

How will the US "Galleon" insider dealing cases impact the FSA's approach?  

Last month, the United States Securities and Exchange Commission (SEC) secured a record sentence 
against Raj Rajaratnam the founder of Galleon hedge fund, of eleven years for insider dealing.  This high 
profile case, together with a number of other related convictions, has increased the focus on the FSA's track 
record in tackling and securing convictions in cases involving systemic and widespread market abuse.   

In May, Margaret Cole asked the coalition government to increase the maximum sentence for insider dealing 
to ten years (from seven years), in order to enable the FSA to emulate the successes of the SEC.  This would 
bring the maximum penalty for insider dealing into line with other types of fraud in the UK, but would still 
remain significantly lower than the maximum sentences that can be imposed for insider dealing in the US.  
The highest sentence imposed to date by a UK court for insider dealing is three years and four months1, some 
way behind the 11 year sentence received by Mr Rajaratnam (US prosecutors had sought a sentence of 25 

                                                           
1 Christian Littlewood (February 2011).  

http://www.herbertsmith.com/NR/rdonlyres/31AF82E6-BFFA-485C-8253-7F4B4FA215A4/0/SummaryofFSAcriminalmarketabuseOUTSTANDINGprosecutionstodate.pdf
http://www.herbertsmith.com/NR/rdonlyres/A9AAB5CC-B486-4005-9CE2-1433C99184C1/0/SummaryofFSAcriminalmarketabuseprosecutionstodate.pdf
http://www.fsa.gov.uk/pages/Library/Communication/PR/2011/069.shtml
http://www.herbertsmith.com/NR/rdonlyres/CD322405-32F9-4356-A278-7F44CF797C3B/0/2906LT02.pdf
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years).  However, the gains made by those convicted in the UK to date have been significantly less than those 
in the Galleon case.   

The success of the Galleon prosecutions was heavily dependant on "wire-tap" evidence obtained by the SEC.  
In the UK, although the Regulation of Investigatory Powers Act 2000 (RIPA) provides the FSA with limited 
powers of surveillance to "monitor, observe or listen" suspects,2  the interception of communications via 
telecommunication systems is expressly prohibited.3  The FSA does have powers to access records of 
telephone conversations (albeit for a limited window).  

The European Commission's new Market Abuse Regulation (see below) would require the regulator to be 
empowered to obtain telephone and data traffic records from telecoms operators, so as to establish for 
example: the identity of suspects, that persons have been in contact at a certain time, and that a relationship 
between people exists.4  The results in the Galleon cases may well encourage the FSA to make fuller use of 
such tools.  

Since 6 March 2009, FSA regulated firms have been required to record all telephone conversations and 
electronic communications relating to client orders and the conclusion of transactions in the equity, bond and 
derivatives markets, and to retain the recordings for six months.5  From 14 November, firms will also be 
required to record telephone conversations and electronic communications sent from or received on mobile 
telephones or other mobile handheld electronic communication devices.   

The FSA has invested in a new surveillance and monitoring system, Zen, which replaces the existing Sabre II 
system.  This system went live in August and is expected to strengthen market abuse monitoring, alerting and 
reporting functions, possibly enhancing its ability to detect cases involving systemic and widespread market 
abuse.  

FSA enforcement action  

Market manipulation decision notice published prior to challenge of FSA decision  

The FSA has published a decision notice against Swift Trade Inc (Swift Trade) stating its intention to impose a 
£8 million fine for engaging in manipulative trading strategies.  Swift Trade has referred the matter to the 
Upper Tribunal, and the decision notice has therefore been published before the enforcement process has 
been completed.  This is the first time that the FSA has exercised the early publication powers granted to it 
under the Financial Services Act 2010 in a market abuse case.  If the Tribunal uphold the FSA's decision, the 
fine will be amongst the largest imposed on a firm to date for market abuse.   

The manipulative behaviour  

The FSA found that Swift Trade had deliberately engaged in a form of market manipulation, known as 
"layering", in breach of section 118(5)(a) and (b) FSMA.  This practice involves the entry of large orders to buy 
or sell swaps or CFDs on one side of the order book close to the touch price, with no intention of executing the 
trades, but with the objective of moving the share price and creating a false impression of supply, demand, or 
price.  Once that objective was achieved, smaller orders to trade were executed on the opposite side of the 
order book which profited from the share price movement.  The large orders which caused the price 
movement were then promptly deleted.  Although the individual price movements were small, the cumulative 
profits resulting from the manipulative trading were estimated to be in excess of £1.75 million.  

The FSA considered that the conduct was particularly serious given that the trading was deliberate, 
widespread and systematic: it was undertaken by many individual traders across many locations worldwide 
over the course of twelve months.  Further, although the London Stock Exchange (LSE) had raised concerns 
about the trading activity with Swift Trade's Direct Market Access (DMA) provider, the firm continued the 
trading strategy, failed to implement controls it purported to impose, actively sought to evade restrictions on 
trading placed by the DMA provider, and subsequently changed its DMA provider.   

                                                           
2 Section 42(2)(a), RIPA.  
3 Section 1(1), RIPA. 
4 Recital 31, Article17(2)(f).  Note that this power does not extend to the content of telephone records.   
5 Conduct of Business Rules sourcebook 11.8.  

http://www.fsa.gov.uk/pubs/final/swift_trade.pdf


November 2011  Market abuse update  

 4 

Publication of the decision notice  

Since 12 October 2010, the FSA has been equipped with a discretionary power to publish decision notices, i.e. 
notices setting out the FSA's intended action against a firm or individual, which are issued before any 
challenge of the FSA's decision in the Tribunal and before the notice becomes final.6  This enables the FSA to 
publicise an enforcement case at a stage before the Tribunal has reached its final decision on the outcome of 
any challenge.   

This power is controversial because of the reputational damage likely to result from the publicity in 
circumstances where the firm may not ultimately be subject to an adverse disciplinary sanction.  The FSA will 
consider representations, but its policy is that it will usually not decide against publication solely because it 
may have a negative impact on reputation, or because the person has asked for confidentiality in the 
Tribunal.7   

The FSA justifies the publication of decision notices by comparing it to the publication of criminal charges: “It’s 
the equivalent of a charge sheet in a criminal case. Why the concern? Why is this any different?"8  To suggest 
that the two situations are directly comparable is however flawed: the CPS are subject to the Code for Crown 
prosecutors and must be satisfied that there is a realistic prospect of a successful prosecution before a 
criminal charge can be brought; the FSA is not subject to an equivalent requirement.  

The FSA's stated policy is that it will usually publish the decision notice if a referral to the Tribunal has been 
made.  However, the Swift Trade decision notice is the only notice that has been published in a market abuse 
case since the power came into force.  Swift Trade sought to prevent the FSA from publishing the notice, and 
challenged the lawfulness of the publication, arguing that publication was not justified, was unfair, and contrary 
to the right of privacy (article 8, European Convention of Human Rights) and the right to peaceful enjoyment of 
possessions (article 1 of the First Protocol). 

Although the High Court granted an interim injunction to prevent publication, and gave permission for judicial 
review of the FSA's decision, subject to the condition that application be made to the Tribunal for a direction 
that the decision should not be published, the Tribunal comprehensively rejected the application.  The interim 
injunction lapsed, and the High Court dismissed a further application for an interim restraining injunction.  This 
is likely to deter further challenges against the FSA's intention to publish a decision notice. 

Firms should be aware that the current proposals is that the new Financial Conduct Authority should have 
powers to publicise cases at a far even earlier stage, in that it will be able to publish the fact that a warning 
notice has been issued, together with a summary of the contents of the notice.  This will mean that details of 
the case will be in the public domain, before a firm or individual has had any real opportunity to make 
representations as to the accuracy of the facts or analysis, and before the internal decision-making process is 
fully engaged. 

Largest fine against an individual to date, for manipulation 

Last week, the FSA fined Mr Goenka, a private investor based in Dubai, $9,621,240 (approximately £6 million) 
for manipulating the closing price of securities listed on the London Stock Exchange.  This is the largest fine 
ever imposed on an individual.  The amount consists of a penalty of $6,517,600, and a restitution element of 
$3,103,640, which the FSA will use to reimburse the bank which overpaid Mr Goenka that amount as a result 
of the FSA's finding of market abuse. 

Background 

Mr Goenka, whom the FSA described as a sophisticated investor with a substantial portfolio of investments, 
held a structured product, the pay-out on which depended on the closing price of Reliance Industries Limited 
(Reliance) global depository receipts (GDRs) on 18 October 2010.  The FSA determined that Mr Goenka 
arranged for a series of substantial and pre-planned trades in those securities to be executed in the final 
moments of the LSE closing auction on that day.   

                                                           
6 Section 391 FSMA (as amended by the Financial Services Act 2010).  
7 FSA Enforcement Guide, paragraph 6.5A.  
8 Margaret Cole, quoted in "FSA in first use of publicity power", Financial Times, 12 May 2011.   

http://www.tribunals.gov.uk/financeandtax/Documents/decisions/CanadaInc_PeterBeck_v_FSA.pdf
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The FSA considered that the orders were placed with the intention of increasing the closing price for Reliance 
GDRs above a certain level, and that the timing of these substantial orders was intended to ensure that 
market participants had insufficient time to respond before the closing price was determined.  Not all the 
orders were filled: the 193,550 GDRs in fact purchased that day represented 46% of that day’s trading volume 
and 90% of the trading in the closing auction. Had a final order for 770,000 GDRs been filled in its entirety, 
that single order would have cost Mr Goenka some US$37.5 million and would have represented over 200% 
of the average daily trading volume for Reliance GDRs at that time. 

The effect of the trading on the closing price led to the bank counterparty to the structured product paying Mr 
Goenka £10 million.  Had the Reliance price remained at its last indicative auction uncrossing level, which was 
below the “knock-in” price, Mr Goenka would only have received 143,884 Reliance GDRs from the issuing 
bank, with a value of US$6,896,360 (equating to a loss on that structured Product of US$3,103,640).   

The FSA also concluded that earlier the same year, Mr Goenka had planned a similar operation in respect of 
another structured product involving a basket of Gazprom securities.  Mr Goenka was said to have provided 
his broker with a list of orders at price levels above any of the trading in Gazprom GDRs that day, to place in 
the closing auction.  In the event, however, following a presidential announcement about a proposed merger 
which adversely affected the share price of Gazprom, he instructed his broker not to proceed with the planned 
auction trading. 

The 'largest' fine 

In the FSA's view, Mr Goenka’s actions amounted to a deliberate manipulation of the market, which was 
carefully planned to secure the price of the GDRs at an artificial level that was favourable to him, to avoid 
losses on the structured product.  The FSA considered his behaviour in relation to the other structured product 
to be evidence that the Reliance market manipulation was deliberate and carefully planned.  

The fine is the largest that the FSA has imposed on an individual to date.  Under the FSA's new penalty 
framework (see Table 1 below), because the trading was not referable to Mr Goenka's employment, the 
penalty was calculated as a multiple of the loss avoided.  It incorporates a 30% discount for early settlement.  

 The FSA referred to the significance of the benefit, the finding that the offence was committed deliberately, 
the behaviour in relation to the other structured product, the prominence of Mr Goenka's position as an 
investor in the UK and overseas, the serious adverse effect on confidence in the markets generally of such 
abusive trading, by an experienced investor with sufficient wealth to effect a price movement (the FSA noted 
that it was not a substantial one, but it was what was required to achieve the desired result), and the disorder 
created on the LSE's International Order Book that day.   

Tribunal upholds record fine against hedge fund manager CEO  

In August 2011 the Tribunal upheld the FSA's decision to impose substantial sanctions on the Chief Executive 
Officer (Michiel Visser) and Chief Finance Officer and compliance officer (Oluwole Fagbulu) of a hedge fund 
manager (Mercurius Capital Management Ltd).  This case is one of the first examples of FSA action against a 
hedge fund manager, and provides a timely reminder to review systems and controls to ensure that investors 
are not being misled about the performance of the fund.  The case is also further confirmation of the FSA's 
readiness to take action against FSA approved persons.   

Abusive behaviour  

The Tribunal unanimously concurred with the FSA that Mr Visser and Mr Fagbulu had:  

(1) Engaged in deliberate market manipulation to bolster the fund's Net Asset Value (NAV).  On three 
separate occasions, a series of small bids for shares were made on the day of the fund's month-end 
valuation, well above market price, with the aim of increasing the share price, so as to inflate the 
fund's valuation.  This resulted in substantial increases of the fund's NAV.   

(2) Repeatedly disregarded investment restrictions designed to limit the fund's exposure, leaving the 
fund concentrated in illiquid stocks. 

(3) Falsely enhanced the fund’s NAV by causing the fund to enter into transactions which purported to 
be highly profitable, but were ultimately fictitious.  

http://www.herbertsmith.com/NR/rdonlyres/62E606E4-1FA9-44D5-A505-0248EC0DDF2D/0/FlowchartnewpenaltyframeworkMarch2010FINAL.pdf
http://www.herbertsmith.com/NR/rdonlyres/62E606E4-1FA9-44D5-A505-0248EC0DDF2D/0/FlowchartnewpenaltyframeworkMarch2010FINAL.pdf
http://www.tribunals.gov.uk/financeandtax/Documents/decisions/VisserandFagbulu_v_FSA.pdf
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(4) Repeatedly issued misleading investor communications, and deliberately failed to inform investors 
twice of the resignation of the fund's prime brokers, the true financial position of the fund, the nature 
of its assets and that investment restrictions had been repeatedly breached. 

The Tribunal concluded that the breaches were deliberate and calculated, and had contributed to the collapse 
of the fund in January 2008, which had €35 million assets under management.  Given the seriousness of the 
misconduct, it is perhaps surprising that the FSA did not take criminal action against the two individuals under 
section 397 FSMA for making misleading statements.  Whilst this would have required the FSA to prove the 
misconduct to a higher standard of proof, the message to the market would have been stronger.  

Sanctions  

The Tribunal upheld Mr Visser's fine of £2 million for breach of Principle 1 of the FSA's Statements of Principle 
for Approved Persons (which requires approved persons to act with integrity) and for engaging in market 
abuse.  Disregarding the element of penalty attributable to disgorgement of profits,9  this is the largest fine 
imposed on an individual to date.  In the Tribunal's view, this should be "a matter of no great surprise: his 
conduct is worse than any other seen by this Tribunal".  Mr Fagbulu was ordered to pay a fine of £100,000.  
Both of their approvals were withdrawn preventing them from performing controlled functions, and they were 
also prohibited from performing any regulated activity.   

Is there a risk that the Tribunal will increase a fine?  

It is worth noting that it was the RDC which decided on the higher fine - the FSA's enforcement staff had 
recommended a penalty of £1.7 million.  The Tribunal felt the conduct "was so bad that even £2 million is too 
little".  Although it is open to the Tribunal to impose a greater fine than that decided by the RDC, in this case, it 
declined to do so, expressing concern that those with meritorious cases could be dissuaded from mounting 
challenges if there is a possibility that the Tribunal will increase the penalty.  The Tribunal commented that it 
would only increase a penalty imposed by the RDC "in the clearest of cases, where it is plain the RDC has 
misdirected itself".  This was not such a case.   

In relation to Mr Fagbulu, the FSA enforcement staff had recommended a penalty of £350,000, which the RDC 
increased to £500,000.  The RDC's robust stance in increasing the fines may encourage the settlement of 
enforcement action before the outcome of the RDC is known.  Notwithstanding its comments about the 
leniency of the higher penalty against Mr Fagbulu, it substantially reduced the penalty to £100,000 on the 
grounds of financial hardship.  This is one of two recent instances where the Tribunal has reduced penalties in 
market abuse cases (see next item).   

Tribunal concludes that FSA fine and prohibition order were inappropriate  

In September, the Tribunal concluded that the prohibition order and £25,000 that the FSA had intended to 
impose on Mr Geddis for what it characterised as an abusive trading strategy were inappropriate in the 
circumstances.  The Tribunal substituted a public censure.  This case is a rare example of a successful 
challenge: it highlights the importance of the role of the Tribunal in providing independent scrutiny for 
disciplinary decisions.   

As the FSA becomes bolder in using its statutory powers and pursuing risker cases, it is inevitable that there 
will be an increased appetite to challenge the regulator.  Indeed in the financial year 2010/11, 40 referrals 
were made to the Tribunal, compared to 25 in 2009/10.  There will also be a corresponding increased risk for 
the FSA that challenges will be successful.   

FSA "misjudged the facts of the case" 

Mr Geddis was a trader at Dresdner Kleinwort Ltd with responsibility for London Metal Exchange trading on 
behalf of the firm and its clients. On 21 November 2008, he rapidly built up a dominant position in a particular 
lead contract during the course of the morning.  According to LME guidelines, given his dominant position, he 
was obliged to lend the stocks at a specified price, so as to prevent short position holders having to deliver at 
a materially higher level to satisfy their obligations.  Later that day, Mr Geddis breached the guidelines by 
unwinding his position at rapidly increasing prices.  

                                                           
9 In May 2010 Simon Eagle was fined £2.8 million, however of that only £1.5million was attributable to the penalty - £1.3 
million represented disgorgement of profits.  

http://www.tribunals.gov.uk/financeandtax/Decisions.htm
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The FSA concluded that Mr Geddis had deliberately conducted market abuse by means of an abusive 
squeeze in order to secure substantial profits for his firm.  The FSA believed that the behaviour merited a 
prohibition order and a fine of £100,000, to be reduced to £25,000 due to financial hardship.  The Tribunal 
disagreed and believed that the FSA had "misjudged the facts of the case".  It found that whilst the behaviour 
amounted to market abuse, Mr Geddis had merely been negligent.  This follows the approach taken by the 
Court of Appeal in Winterflood Securities Ltd v. FSA10 that there is no requirement for an intention to commit 
market abuse – the fact that market abuse has been committed is sufficient.   

In assessing the appropriate penalty, the Tribunal took into account (amongst other factors) the fact that no 
personal profit was obtained, there were no third party losses, the breach took place over a very limited period 
of time and was not premeditated, and assistance was sought immediately after Mr Geddis appreciated he 
had acted wrongly. Although on the particular facts in this case, the Tribunal concluded that public censure 
was the appropriate sanction, such market abuse cases will be rare.   

What if … 

This case highlights the issues for firms and individuals should the FSA publish a decision notice.  In this case, 
if the decision notice had been published, the FSA's intention to impose a fine and prohibition order on Mr 
Geddis would have been in the public domain for a number of months, even though the Tribunal subsequently 
concluded that these sanctions were unsuitable.  Whilst this may influence firms to settle before the decision 
notice stage, cases such as this may encourage firms to challenge cases before the Tribunal, particularly 
where the market abuse was not deliberate.  

The Government's proposed reforms would reduce the ability of the Tribunal to substitute its judgment for that 
of the FSA to a narrow range of "disciplinary" matters which would not include prohibition orders.  If Mr Geddis' 
case were to be determined under the new regime as currently proposed, the Tribunal would have been 
entitled to substitute the censure for the fine, but the decision on the prohibition would have had to be referred 
back to the FSA, along with the Tribunal's findings on the facts that Mr Geddis was fit and proper.   

Increased focus on the commodities market  

This was the first market abuse case brought by the FSA for behaviour on the London Metal Exchange.  The 
fact that the FSA pursued this case despite the strength of the mitigating circumstances is evidence of its 
aggressive approach to market abuse not just in the securities sector, but also in the commodities markets.    

There has been growing parliamentary concern in Europe about the financial sector's impacts on the 
commodities markets.  Further enforcement action in this field, particularly given the European Commission's 
proposals for a new Market Abuse Regulation (see below) to: 

• extend the market abuse regime to abusive behaviour on spot commodity markets impacting on 
financial instruments; and  

• empower regulators in relation to commodities derivatives to request standardised information on 
related spot markets and reports on transactions, and to have direct access to traders' systems.   

The energy sector in particular will be subject to increased scrutiny when the Commission's Regulation on 
wholesale Energy Market Integrity and Transparency (REMIT) comes into force.  REMIT contains rules that 
prohibit the use of inside information, require the public disclosure of that inside information and prohibit 
certain behaviour constituting market manipulation in relation to wholesale energy products.  Click here for 
further information.  

First High Court injunctions to prevent market abuse  

Since our last update in April, the FSA has secured three injunctions restricting individuals from committing 
market manipulation11.  The FSA has had the power to do so since FSMA came into force in 2001 - it 
exercised this power for the first time in May this year.  Details of the first two injunctions were publicised at 
the final notice stage.  However the latest injunction was publicised while the FSA investigation was still 
ongoing.  This enabled the FSA to obtain publicity at a stage before the allegations have been proven – this 
perhaps being one of the objectives of making more use of its injunction power in market abuse cases.  

                                                           
10 [2010] EWCA Civ 423 
11 Pursuant to section 381 FSMA.  

http://www.herbertsmith.com/NR/rdonlyres/81D70ED7-AC29-4889-A0E6-9274BF26CEE5/0/9298Energybriefingmarketabused1.pdf
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First interim injunction  

The first interim injunction to prevent market abuse was obtained against Barnett Michael Alexander in May, 
together with an order freezing £1 million of assets.  In June the injunction became permanent, and the court 
ordered Mr Alexander to pay a £700,000 fine to the FSA (which was discounted by 30% due to settlement), 
and £322,818 by way of restitution to firms which suffered loss.  The FSA also imposed a prohibition order, 
which it may be minded to revoke after five years.  This case is unusual because the FSA excised its power to 
request the court to impose a penalty, a power which it can invoke in market abuse cases only.12  This was a 
novel use of this power and it is not clear why the FSA chose to exercise it.   

Mr Alexander was found to have manipulated the prices of shares on the LSE by entering multiple small 
orders to buy and sell shares, in breach of section 118(5)(a) and (b) FSMA, generating a profit of £629,130.  
The purpose of these orders was to manipulate the price of CFDs and spread bets.  Mr Alexander then traded 
the CFDs and spread bets at the inflated prices, and frequently used CFD and spread betting accounts in the 
names of third parties to disguise his behaviour.  The FSA viewed the conduct as particularly serious since:  

• Mr Alexander had ten years' industry experience and was an approved person during the relevant 
period (even though his conduct did not relate to the performance of a controlled function). Although 
Mr Alexander had claimed that he was not aware that his conduct amounted to market abuse at the 
time, this carried little weight in view of his experience.  

• The behaviour was deliberate and repeated over the course of sixteen months. 

• Mr Alexander sought to conceal his behaviour from retail CFD and spread bet brokers by trading 
through accounts in the names of third parties.   

In the press-release, the FSA stated that it became aware of the conduct as a result of the submission of a 
Suspicious Transaction Report (STR) by an authorised firm, which had identified examples of the trading 
strategy after carrying out an internal investigation, and reported the activity to the FSA.   

This highlights the importance the FSA attaches to the STR regime as a tool for the detection and prevention 
of market abuse.  Firms should be aware that the FSA is currently focusing on the quality of STRs through 
thematic work, as indicated in its Business Plan 2011/12.  It would be timely for firms to consider reviewing the 
management information available and assessing the robustness of systems and controls for the detection 
and reporting of suspicious transactions.  

First permanent injunction  

The FSA secured its first permanent injunction to prevent market abuse against Samuel Khan, who had 
engaged in a scheme deliberately to inflate the share price of Global Brands Licensing plc, a company quoted 
on PLUS Stock Exchange, in breach of section 118(5) FSMA.  The FSA found that by placing orders to trade 
the shares on behalf of a charity and in his own name, and coordinated trading by third parties, Mr Kahn 
controlled the vast majority of the trading in GBL’s shares during a five week period.  The trading increased 
the share price from 2p to 5.25p per share.  The profits from this trading were withdrawn from a third party’s 
bank account at Mr Kahn’s instruction and delivered to him in cash.  The scheme also involved a significant 
proportion of GBL’s shares being donated to charities in order, illegitimately, to take advantage of the 
artificially inflated share price for tax relief purposes and for the purpose of facilitating boiler room activities.   

First penalty calculated under new penalty framework  

The FSA imposed a fine of £1,094,900 consisting of £210,563 disgorgement of profits, and a penalty of 
£884,365.  This was the first fine calculated under the FSA's new penalty framework which applies to post 6 
March 2010 breaches.  The FSA's aim in introducing the new penalty framework was to create a more 
consistent and transparent framework.  However, as this calculation at Table 1 below illustrates, the FSA 
retains significant discretion when determining the scope of the appropriate penalty (particularly at step 3), by 
making a series of judgements which will be specific to the facts of each particular case.   

                                                           
12 Pursuant to section 129 FSMA.  

http://www.fsa.gov.uk/pubs/final/alexander_barnett.pdf
http://www.fsa.gov.uk/pubs/final/samuel_nathan_kahn.pdf
http://www.herbertsmith.com/NR/rdonlyres/62E606E4-1FA9-44D5-A505-0248EC0DDF2D/0/FlowchartnewpenaltyframeworkMarch2010FINAL.pdf
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Injunction in multi-jurisdictional case  

The FSA has also recently secured an injunction to prevent market abuse against three companies and three 
individuals, following allegations that they engaged in the manipulative trading strategy "layering" (see above).  
These injunctions also highlight the increasingly cross-border focus of the FSA's market abuse work: Da Vinci 
Invest Ltd is registered in the UK, but is based in Switzerland; Da Vinci Invest PTE Ltd is a Singapore based 
company, and Mineworld Ltd is registered in the Seychelles.  The individuals, Szabolcs Banya, Tamas Pornye 
and Gyorgi Brad are all resident in Switzerland and/or Hungary.  

Table 1  

Framework stage  Analysis   Calculation  

Step 1 Disgorgement of profits - £210,563 

Step 2 Additional amount to reflect nature, 
impact and seriousness of breach13 

 

A multiple of 3 was applied.   

The case was determined to be of level 
4 seriousness (level 5 being the most 
serious), given that the conduct was 
deliberate, frequent and resulted in 
substantial profits, and there was a 
history of misconduct.   

 

£631,689.66   

Step 3  Adjustment to reflect aggravating and 
mitigating factors 

An uplift of 100% was applied.  

Aggravating factors included that a 
significant proportion of the shares was 
donated to charities in order to facilitate 
boiler room schemes. 

 

£1,263,379 

Step 4 Upward adjustment for deterrence There was no upwards adjustment - the 
step 3 figure was seen to be a sufficient 
deterrent.  

  

£1,263,379  

Step 5  Discount for early settlement A 30% discount was applied. 

  

£1,094,900 

 

                                                           
13 For market abuse cases not referable to an individual's employment, this will be the greater of a multiple of between 0 to 4 
of the above figure, depending on the level of seriousness; or in the most serious cases, £100,000. 

http://www.fsa.gov.uk/pages/Library/Communication/PR/2011/077.shtml
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Has "credible deterrence" in market abuse cases worked?  

Table 2  

Year  Final 
notices in 
market 
abuse case 

  

2007  1 

2008 6 

2009 7 

2010 19 

2011 (to 
date) 

514 

 

 

The ECJ confirms that short term manipulation is prohibited  

In July this year, the Court of First Instance of the Court of Justice of the European Union (the "ECJ") 
considered the interpretation of the market manipulation offence in the Market Abuse Directive (2003/6/EC) 
("MAD") in IMC Securities BV v Stichting Autoriteit Financiële Markten. The ECJ confirmed that a price can be 
considered to have been "fixed" at an abnormal or artificial level even if not maintained at that level for more 
than a certain (short) duration.  This was an important conclusion for regulators concerned about the potential 
for abusive behaviours in the context of algorithmic and high frequency trading.  

Deliberate triggering of a stop loss order 

IMC learnt that ABN Amro had placed a ‘stop loss order’ on certain shares (which would require them 
automatically to be sold at the best price possible as soon as the triggering threshold indicated by ABN AMRO 
was reached).  IMC then sought to establish what the triggering threshold was, and calculated a hypothetical 
threshold which it then tested by placing and then withdrawing sell orders before official hours at various 
prices.   A few days after having established the triggering threshold, IMC placed a purchase order for the 
shares, approximately 10% lower than the applicable price of the shares, but just above the threshold at which 
the listing of that share would have been automatically suspended. The total quantity of that order did not 
appear in the order books.   

Approximately two minutes later, IMC placed an order for the sale of the shares, the partial execution of which 
caused the share price to fall, and triggered the ABN Amro stop loss orders.  This caused a further fall in price 
to a level which corresponded to IMC’s original purchase order, thus enabling IMC to acquire the shares from 
ABN Amro at that lower price within one second.  Shortly afterwards, a new transaction involving the shares in 
question restored the price to a higher level.  IMC realised a profit of almost 10% within a matter of minutes. 

What does "secure" the price mean? 

The Dutch regulator found that this conduct constituted market manipulation and fined IMC, who then 
challenged the decision before the Administrative Court for Trade and Industry.  That Court referred the matter 
to the ECJ for guidance on whether a sudden fluctuation in the price of a share fell within the national 
provisions implementing MAD.   

                                                           
14 The lack of published final notices so far this year may be explained by cases being in the pipeline which have not yet 
come to fruition and the shift in focus towards bringing criminal proceedings. 

The FSA's credible deterrence policy dates back to 2007.  As is apparent 
from Table 2, there has been a notable increase in enforcement activity in 
respect of market abuse since then.  A pertinent question, particularly 
since market abuse investigations are reported to be amongst the most 
costly, is to what extent the FSA's efforts have paid off and whether it has 
achieved credible deterrence.   

The latest market cleanliness statistics revealed that the level of abnormal 
pre-announcement price movements for the FTSE 350 data set was at a 
historically low level in 2010.  Abnormal pre-announcement price 
movements were identified in only 25% of market announcements, as 
compared to 44% in 2009 and 53% in 2008.  Even though these statistics 
do not provide a precise measure of the level of suspected insider dealing, 
the FSA has taken "considerable encouragement" from them.  
Nevertheless, tackling market abuse remains one of the FSA’s key 
priorities.  

 

http://www.bailii.org/eu/cases/EUECJ/2011/C44509.html


November 2011  Market abuse update  

 11 

Specifically the Court asked whether the clause prohibiting the undertaking of, or causing to undertake, 
"transactions or to place, or cause the placing of, orders to trade with a view to securing (houden) the price of 
those securities at an artificial level" covered only abnormal or artificial price fixing (stabilisation) or also 
included abnormal or artificial price changes – having considered the nuances in various different language 
versions of MAD, it found itself unable to draw any unambiguous conclusions as to the meaning of the verb 
‘houden’ in the Dutch-language version. 

The decision 

The ECJ found little difficulty in concluding that article 1(2)(a), second indent of MAD should be interpreted as 
not requiring, in order for the price of one or more financial instruments to be considered to have been fixed at 
an abnormal or artificial level, that that price must maintain an abnormal or artificial level for more than a 
certain duration. 

The way in which the ECJ went about interpreting MAD is of some interest.  The ECJ considered that the 
need for uniform application and interpretation of an EU measure meant that it was required to interpret the 
text on the basis of "both the real intention of its author and the aim which the latter seeks to achieve, in the 
light, in particular, of the versions in all languages”.     Whilst a number of versions of MAD were silent on the 
point, the ECJ considered the interpretation of "secure" in the versions in Spanish (‘aseguren … el precio’), 
Danish (‘sikrer at kursen’), German (‘den Kurs … in der Weise beeinflussen, dass ein … Kursniveau erzielt 
wird’), English (‘secure … the price’), French (‘fixent … le cours’), Italian (‘fissare … il prezzo’), Portuguese 
(‘assegurem … o preço’), Finnish (‘varmistaa … hinnan’) and Swedish (‘låser fast priset’) indicated that it was 
sufficient if the conduct in question led to the setting of the price of one or more financial instruments at an 
abnormal or artificial level in order for it to come within the meaning of market manipulation.  

The objectives of MAD - namely to protect the integrity of EU financial markets and to enhance investor 
confidence in those markets - would be undermined if the prohibition of market manipulation failed to cover 
abusive conduct which took advantage of an abnormal or artificial price which was only maintained for a 
certain (momentary) duration. 

With the increasing use of Regulations with direct effect, and binding technical standards set by the European 
Supervisory Agencies, this kind of analysis seems likely to be required increasingly frequently.   

High-frequency and automated trading  

Following the US stock market Flash Crash in May 2010, the potential for abusive strategies in high-frequency 
and automated trading has been the subject of growing regulatory concern.  Firms should be aware that 
increased regulation and scrutiny in this area is now in prospect.  

In September, a Working Paper and sixteen supporting evidential papers were published.  These were 
prepared by the Government Office for Science under the aegis of the UK Government's Foresight project to 
consider how computer generated trading in financial markets might evolve in the next ten years and at the 
impacts.  The Working Paper suggests that there is so far no direct evidence that high frequency computer 
based trading has increased volatility and that much of what has transpired in markets has been beneficial: 
liquidity has been enhanced, transactions costs have been lowered, and market efficiency appears if not 
better, then certainly no worse. Some issues with respect to periodic illiquidity, new forms of manipulation, and 
potential threats to market stability due to errant algorithms or excessive message traffic, however, need be 
addressed and regulatory changes in practices and policies will be required. A final report is to be published in 
autumn 2012. 

In October, a roundtable discussion amongst global regulators on market structures, hosted jointly by the FSA 
and US SEC, debated the positive and negative effects of high frequency trading, its impact on market liquidity 
and market efficiency, the potential for market abuse and the impact on long-term investors, and highlighted 
the need for global coordination on regulatory approaches to such trading. These concerns have also been 
reflected by the increasing focus of European, international, US and UK authorities.   

European reforms  

The definition of market manipulation in the existing Market Abuse Directive is sufficiently broad to apply to 
high-frequency and automated trading.  However, in order to ensure a consistent approach across Member 
States, the Commission proposes to specify certain algorithmic and high-frequency trading strategies, 

http://www.bis.gov.uk/assets/bispartners/foresight/docs/computer-trading/11-1276-the-future-of-computer-trading-in-financial-markets
http://bis.ecgroup.net/Publications/Foresight/ComputerTradinginFinancialMarkets.aspx
http://www.fsa.gov.uk/pages/Library/Communication/PR/2011/085.shtml
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including "layering", "spoofing" and "quote stuffing", as being expressly prohibited as forms of market 
manipulation.15  

The Commission has also recently proposed to introduce a number of measures in MiFID so as tighten the 
regulation of automated trading.  The proposals relevant to market abuse include:  

• Risk controls for firms engaging in algorithmic or high-frequency trading, including controls to ensure 
that the trading systems cannot be used for any purpose contrary to the Regulation or the rules of the 
trading venue. 

• A requirement for firms to provide to the regulator (which may request further information), at least 
annually, a description of its algorithmic trading strategies, details of trading parameters, key 
compliance and risk controls and details of testing of the system. 

• Measures directed at operators of trading venues that are accessed by investment firms engaging in 
algorithmic trading will be introduced, such as preventing those using the service from exceeding 
appropriate pre set trading and credit thresholds. 

Finally, guidelines from the European Securities and Markets Authority are expected at the end of the year to 
clarify the obligations of trading platforms and investment firms in relation to systems and controls in 
automated trading environments, following its July consultation.  

International work  

On 20 October, IOSCO published its final report on regulatory issues raised by the impact of technological 
changes (including high-frequency trading and algorithmic trading) on market integrity and efficiency.  The 
report contains a number of recommendations to assist securities markets regulators in mitigating potential 
risks, for example: 

• Regulators should monitor novel forms or variations of market abuse that may arise as a result of 
technological developments, and take action as necessary. The arrangements and capabilities for 
the continuous monitoring of trading should also be reviewed to ensure they remain effective. 

• Regulators should seek to ensure that trading venues have in place suitable trading control 
mechanisms to deal with volatile market conditions. Trading systems and algorithms should be 
robust and flexible so that they can deal with, and adjust to, evolving market conditions. 

• Regulators should require trading venue operators to provide fair, transparent and non-discriminatory 
access to their markets (and associated products and services). 

• The order flow of trading participants must be subject to appropriate controls (including automated 
pre-trade controls). Regulators should also identify risks arising from unregulated members and 
participants of trading venues. 

• Regulators should continue to assess the impact of high-frequency and algorithmic trading on market 
integrity and efficiency.  There should be suitable measures to mitigate risks, including risks to price 
formation or market stability. 

Harmonising the regulation of market abuse in Europe  

The European Commission has published its proposals for a Regulation on insider dealing and market 
manipulation and a Directive on criminal sanctions for intentional market abuse.  The new measures will 
extend the scope of the existing regime to ensure that regulation keeps pace with market developments, to 
reinforce the investigative and sanctioning powers of regulators, and to better combat market abuse across 
commodity and related derivative markets.  Click here for a summary of the proposals. 

                                                           
15 Market Abuse Regulation, Article 8. 

http://ec.europa.eu/internal_market/securities/docs/isd/mifid/COM_2011_656_en.pdf
http://www.esma.europa.eu/popup2.php?id=7675
http://www.iosco.org/library/pubdocs/pdf/IOSCOPD361.pdf
http://ec.europa.eu/internal_market/securities/docs/abuse/COM_2011_651_en.pdf
http://ec.europa.eu/internal_market/securities/docs/abuse/COM_2011_654_en.pdf
http://www.herbertsmith.com/NR/rdonlyres/EF88878F-9DA4-4F67-810C-77735510C43F/0/MarketAbuseRegulationshortbulletin.html
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