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Reforms to the financial services regulatory 
architecture edge one step closer  

The introduction of the Financial Services Bill to Parliament 
last Friday is a significant milestone in the reform of the 
financial services regulatory architecture.  

This briefing highlights the key differences between this Bill, 
and the draft Bill published in June 2011 (covered in our 
earlier briefing).   

Key differences    

• FPC must maintain a written policy on the exercise of its power of direction 
in relation to each macro-prudential measure 

• Treasury will have a power to direct the Bank to provide financial 
assistance, or to use its stabilisation or bank administration powers  

• PRA veto has been extended so that the PRA can require the FCA not to 
use its insolvency powers in respect of a PRA-authorised person 

• PRA will have a specific duty to supervise firms 

• Government will review and, if necessary, consult on any proposed 
changes to the threshold conditions; the Bill empowers the FCA and PRA 
to make "threshold condition codes" which will be binding on firms 

• Proposed amendments to the "with-profits" regime may have some 
unintended implications  

• FCA's strategic objective is now "to ensure that the relevant markets 
function well"   

• FCA will have an operational objective to promote effective competition in 
the interests of consumers  

• FCA will have the power to appoint skilled persons itself, and to charge the 
expense to firms (or individuals); it will not however be able to order 
issuers, sponsors or primary information providers to commission skilled 
persons' reports. 

• Consumer bodies will be able to make super-complaints, and the FOS and 
regulated persons will be able to make referrals, to the FCA 

• There will be a single complaints commissioner and process for FCA and 
PRA 

• Regulators' powers in relation to holding companies (including unregulated 
holding companies) have been strengthened 

• FCA will be given a basis in which to distinguish between retail and 
wholesale consumers 

• More detailed proposals for coordination on regulatory processes, 
enforcement and legal intervention are set out in the draft MoU between 
PRA and FCA 
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Financial Policy Committee  
Objectives 

• In response to concerns expressed by the Joint Parliamentary Committee appointed to conduct pre-
legislative scrutiny of the draft Bill ("the Joint Committee"), the provisions defining financial stability 
have been slightly tweaked, so that it is now more explicit that the Financial Policy Committee (FPC) 
should monitor the interconnectedness of financial institutions, and the global exposure of UK 
banks.  However, the FPC's objective has not been amended to require it to "reduce the likelihood of 
recourse to public funds".  

• Although the Treasury has not been given the power to override the FPC in the interpretation of the 
FPC's remit, as the Joint Committee had suggested, the FPC will effectively be required to notify the 
Treasury of its intention to comply with any recommendations made by the Treasury, or to give its 
reasons for not proposing to act in accordance with them. 

• The Bill continues to provide that the FPC's responsibilities for contributing to the Bank's financial 
stability objective do not require or authorise it to act in a way that would be likely to have a 
significant adverse effect on the growth of the UK economy, although the Joint Committee 
considered this drafting "too strong and restrictive".  

Policy on the use of macro-prudential measures 

• Rather than leaving it to the Treasury's discretion, the Bill now requires the FPC to prepare and 
maintain a written statement of the policy it proposes to follow in relation to the exercise of its 
power of direction in relation to each macro-prudential measure (this would not prevent the FPC from 
exercising the power of direction in urgent cases, without such a statement).  The Bank must publish 
each policy statement.  

FPC's power to make recommendations to Treasury 

• The FPC may only make recommendations to the Treasury in respect of its powers to prescribe 
additional persons who may be required by the Prudential Regulation Authority (PRA) to provide 
information relevant to the stability of one or more aspects of the UK financial system if it considers 
this desirable for the purposes of the exercise of the FPC's functions.  Before making such a 
recommendation, the FPC must consult the Treasury.   

Membership, governance, transparency and accountability  

• Despite criticisms made by the Treasury Committee of the heavy 'Bank weighting' in the proposed 
composition of the FPC (and also of the MPC), provisions in respect of the FPC's governance 
transparency and accountability, remain largely unchanged. The Treasury Committee strongly 
believes that the FPC (and the MPC) should have a majority of external members in order to promote 
debate and creative tension to discourage groupthink; the Bank suggests this would undermine the 
Government's purpose in giving the responsibility to the Bank in the first place. 

Bank of England  
Duty to publish directions requiring information from PRA or FCA 

• Although the Bank will still have discretion to decide not to publish a direction given to the PRA or 
the Financial Conduct Authority (FCA) to provide information or documents to the Bank, on the basis 
that it would be against the public interest, the Bank will now be under a duty to review that 
decision from time to time; if it subsequently decides that publication is no longer against the public 
interest, it must publish the direction in such manner as it thinks appropriate for bringing the direction 
to the attention of persons (other than the regulator to which it is given) who may be affected by it. 

Membership, governance, transparency and accountability 

• The Bill does not propose changes in response to the Treasury Committee's concerns about the 
accountability and corporate governance of the Bank: the Bank itself had accepted a number of 
specific recommendations, although its proposed solution fell short of the reformed Oversight, or 
Supervisory, Board advocated by the Treasury Committee, with a duty and the authority 
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retrospectively to examine the merits of policy decisions.  It will be interesting to see whether this 
requirement finds its way into the Bill in the course of the legislative process. 

• The Government is adopting the Treasury Committee's recommendation that the term of Governor of 
the Bank be changed to a single eight year term. 

Coordination of crisis management  

• The Bank has primary operational responsibility for financial crisis management; the Treasury and 
the Chancellor have sole responsibility for any decision involving public funds.  The Bill sets out the 
legislative mechanism for coordination of crisis management, and provides that the Bank must 
consult the Treasury and make a 'public funds' notification in writing, providing a general 
indication of the basis for the notification, and must keep the Treasury notified of any substantial 
changes.   

• The Treasury will have a power to direct the Bank to provide financial assistance, or to use its 
stabilisation or bank administration powers.  The power is exercisable by reference to the 
notification, or to qualifying financial assistance already provided, and for the purpose of resolving or 
reducing a serious threat to the financial stability of the UK, or to protect the public interest in 
connection with financial assistance already given for that purpose.  This does not address the 
Treasury Committee's concerns that the power of direction should be available as soon as the Bank 
has alerted the Treasury that a material risk to public funds is a possibility, which it considered 
essential if the Chancellor is not to be "faced with a fait accompli and without options; unable to 
intervene as a crisis develops and, in practice, incapable of altering direction as it breaks".  This topic 
seems likely to be the subject of further debate during the course of the passage of the Bill through 
Parliament. 

• The Bill also requires the Treasury to consult the Bank before giving a direction, and the Bank may 
produce a report on its compliance or proposed compliance with the direction.  Directions, notices of 
revocation or reports must be laid before Parliament unless publication would be against the public 
interest (in which case the matter of publication must be kept under review). 

• The Treasury's MoU with the Bank and the PRA must now also make provision about the use of the 
Treasury's power of direction, and matters connected with the Bank's compliance with such directions.  
A draft MoU between Treasury and the Bank has been published as Annex E of the policy document; 
it also touches on coordination with other UK and European organisations, communications with 
Parliament and the public. 

The Treasury 
Greater Parliamentary control over powers to make orders 

• The Bill provides for greater parliamentary control in respect of the Treasury's powers to make orders 
under FSMA, by requiring drafts of such orders to be laid before Parliament and approved by a 
resolution of each House before the making of the order, unless the order contains a statement 
that the Treasury deemed it necessary by reason of urgency to make an order without so doing.  In 
that event, the order must be approved by a resolution of each House before the end of a specified 
period, or it will then cease to have effect.  This covers the Treasury's power to determine which 
regulator is to have primary responsibility of functions relating to PRA-authorised persons. 

• The proposals for reporting on regulatory failure have been amended to ensure that investigations 
required to be carried out by the Treasury can be carried out effectively without undermining ongoing 
enforcement or regulatory action. 

PRA approach  
Duty to supervise 

• The Bill expressly provides that the PRA will have a specific duty to supervise firms.  The PRA will 
need to be more than a rule-maker and must ensure that authorised persons comply with its rules.  
The Government believes that giving the PRA a specific “duty to supervise” will "ensure an enduring 

http://www.hm-treasury.gov.uk/d/fin_fs_bill_policy_document_jan2012.pdf


January 2012  Financial regulation briefing 

 4 

statutory commitment for the PRA to take a judgement-led approach to supervising individual firms 
through engagement, scrutiny of business models, and forward-looking assessments of risk. It will 
allow the PRA’s supervisors to exercise judgement on aspects of a firm’s business that affect safety 
and soundness, and to take action where they are of concern."   

Threshold conditions 

• Following the Joint Committee's recommendations, the Government will review and, if necessary, 
consult on any proposed changes to the threshold conditions.  It will consider amending the 
threshold conditions to empower judgement-led supervision in a way which avoids potentially 
disruptive and inflexible changes.  The Bill extends the Treasury's power to modify existing threshold 
conditions to provide separate sets for the PRA and FCA and to add additional threshold conditions if 
necessary.   

• The policy document sets out the Government's current high-level thinking on how the threshold 
conditions may be divided between the PRA and the FCA as well as the additional factors which may 
be included as new conditions (including the willingness of the firm to provide the regulator with 
information, whether or not the firm's business model gives rise to unacceptable risk to the PRA and 
FCA's objectives and, for dual-regulated firms, the extent to which the firm is resolvable). The Bill 
also empowers the FCA and PRA to make "threshold condition codes" which will elaborate on the 
threshold conditions and explain how they apply to different firms.  The threshold condition codes will 
be binding on firms and regulators will be able to vary firms' permissions on their own initiative by 
reference to the codes. 

With-profits regime 

• The Bill has amended the definition of "with-profits policy" to include any contract of insurance 
under which the policyholder is eligible to receive payments at the discretion of the insurer.  No 
explanation for this change is given.  This may extend the category more broadly than intended.  
Even if there are no products which at present grant eligibility to receive additional payments (other 
than those currently understood to fall within the "with-profits" category), it seems to us that this 
would have the effect of impeding future product innovation for little apparent benefit. 

• The draft Bill had supplemented the PRA's insurance objective with a provision that made it clear that 
it was the PRA which will be responsible for ensuring that the "reasonable expectations of 
policyholders" were protected.   The Joint Committee advocated replacing the phrase "reasonable 
expectations of policyholders".  The Bill now provides that the PRA's responsibility in relation to with-
profits policies includes the securing of "an appropriate degree of protection for those who are or 
may become policyholders in relation to decisions by insurers relating to the making of payments 
under with-profits policies at the discretion of the insurer (including decisions affecting the amount, 
timing or distribution of such payments or the entitlement to future payments)”. It is not readily 
apparent to us whether or not the intention is to allocate to the FCA some part of the current "with-
profits" specific regime in the FSA Handbook (mainly COBS 20), whilst leaving the bulk with the PRA.  
It could be argued that the new words are not effective to allocate responsibility to the PRA for 
everything currently in (or separately proposed to be added to) COBS 20, for example, the 
composition and responsibilities of with-profits committees. 

• The Bill also requires the FCA and PRA to enter into arrangements for the FCA to advise and 
provide information to the PRA in relation to the regulation of "with-profits" policies.  

Scope  

• The Government, the Bank of England and the FSA will continue to consider the risks posed by 
investment firms (including the "shadow banking" sector) which do not pose stability risks as 
individual firms but could be "systemic as a herd", including firms conducting rehypothecation of 
client assets.  The Government considers that there is no need at present to change the PRA's 
scope as there is enough flexibility within secondary legislation to make changes if necessary.   

• The Treasury has published a draft Order, to be known as The Financial Services and Markets Act 
2000 (PRA-Regulated Activities) Order 201*" (PRA RAO).  It sets out the criteria the PRA will apply 
when considering whether it should designate for PRA regulation individual investment firms 
dealing in investment as principal.  Broadly, for a firm to be designated as a PRA firm, it must have 

http://www.hm-treasury.gov.uk/d/fin_fs_bill_draft_si_pra_regulated_activities_order_jan2012.pdf
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initial capital of at least €730k. The PRA will also have regard to other criteria (such as whether or 
not the firm exceeds a total asset threshold and whether or not the firm's activities could impact on 
the safety and soundness of other PRA firms within the group).  Firms will not be able to avoid 
designation as a PRA investment firm by establishing different firms within the group which 
individually fall below the total asset threshold, but which together meet the threshold.  The PRA will 
look at all the investment firms within a group as a whole.  The Bill has been amended so that any 
alterations to the PRA RAO will be subject to Parliamentary scrutiny. 

Annual reporting of consultation activities  

• The Bill has been amended to include a requirement for the PRA to report its consultation activities 
as part of its annual report. 

Mutuals 

• The Government has reiterated its commitment to the mutuals sector and the Bill provides the 
Treasury with power to make to amend the legislation relating to mutual societies (principally building 
societies, friendly societies and industrial and provident societies) for the purpose of allowing 
functions currently exercised by the FSA to be exercised by the FCA or transferred to the PRA; this 
may include provisions transferring property held in connection with the function transferred. 

• The Treasury has published the draft Financial Services Act 201* (Mutual Societies) Order 201* 
(Mutuals Order) in order to assist Parliamentary consideration of the Bill. The Mutuals Order confers 
functions upon the FCA and PRA and sets out the required amendments to various pieces of 
legislation in order to transfer the responsibility for mutuals from the FSA to the PRA and FCA.  

Building Societies Act 

• The Bill amends legislation affecting building societies in the following ways: 

o building societies will be allowed to grant floating charges in favour of payment; and 
settlement systems; and  

o the range of mutually owned institutions to which the regulator may direct a building society 
to transfer its business without a full member vote (if the regulator considers a merger 
expedient in order to protect the investments of shareholders or depositors) is widened. 

FCA approach  
Strategic objective  

• The FCA's strategic objective has been revised from "to protect and enhance confidence in the UK 
financial system", to "ensuring that the relevant markets function well".  This amendment reflects 
concerns expressed by the Independent Commission on Banking, Joint Parliamentary Committee 
and Treasury Select Committee regarding the reference to "confidence" in the original objective, in 
that confidence may, at times, be misplaced.  The Government has not implemented the Treasury 
Select Committee's recommendation that the strategic objective should be removed to simplify the 
objectives and avoid "a complex hierarchy of purposes".  "Relevant markets" are defined widely as 
the:  

o financial markets;  

o markets for regulated financial services; and 

o markets for services that are provided by persons other than authorised persons in carrying 
on regulated activities but are provided without contravening the general prohibition. 

Competition  

• The FCA will have a new operational (secondary) objective to promote effective competition in 
the interests of consumers.  This will replace the original "efficiency and choice" operational 
objective, and gives greater prominence to the FCA's competition remit.  The FCA will still be 
required to discharge its general functions in a way which promotes competition.   

• In deciding what constitutes effective competition, the FCA will consider:  

http://www.hm-treasury.gov.uk/d/fin_fs_bill_draft_si_mutuals_transfer_order_jan2012.pdf
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o the needs of different consumers, including the need for information that enables informed 
choices;  

o the ease with which consumers who obtain services can change the person from whom they 
obtain them; 

o the ease with which new entrants can enter the market; and   

o how far competition is encouraging innovation. 

• The mechanism for the FCA to refer issues to the OFT remains unchanged.  

• Whether the FCA should be granted specific competition powers will be reviewed by the Government 
in five years' time, once the FCA has "bedded in to its new role".  

Consumer protection   

• There are three important amendments to the FCA's consumer protection objective.    

o First, in deciding what degree of protection is appropriate, the FCA will now be required to 
have regard to the general principle that firms should be expected to provide consumers 
with a level of care that is appropriate to the degree of risk involved and the 
capabilities of the consumers in question.  This will provide the FCA with a basis in 
which to distinguish between retail and wholesale consumers.  This is helpful given that the 
Bill provides for a universal definition of consumer which does not differentiate between 
different types of consumer. 

o Second, the Government has replaced the original “have regard” covering the need for 
accurate information, with one setting out explicitly consumers’ need for advice and 
information that is accurate, timely and fit for purpose. 

Accountability  

• The Government has rejected recommendations made by both the Joint Committee and the 
Treasury Committee that the FCA should be required to publish board and panel minutes and 
agendas, where possible and appropriate – on the basis that operational issues relating to 
transparency should be a matter for the FCA board. Sir David Walker considered that such a 
requirement would have a chilling effect on board challenge, although Lord Turner had suggested to 
the Treasury Committee that FCA board minutes might be published. 

Supervision and enforcement  

• The FCA is now to be under a statutory duty to maintain arrangements for:   
o supervising authorised persons; and  
o determining and enforcing compliance by non-authorised persons with:  

(i) FSMA, where the FCA is the appropriate regulator to impose disciplinary measures; and 
(ii) a qualifying EU provision specified by an order of the Treasury. 

Product intervention rules and financial promotions directions  

• No material changes have been made to the powers proposed in the draft Bill.   

Official Listing 

• The Bill contains minor consequential amendments reflecting the FCA's role as competent authority. 

• The FCA will not be given the power to order issuers, sponsors or primary information 
providers, or their directors, to commission skilled persons' reports.  

Consumer credit regulation  
• The Bill includes a power to enable the full transfer of consumer credit regulation from the OFT 

to the FCA, with retention of the substantive provisions of the Consumer Credit Act 1974.  It is 
understood that the Government will exercise these powers if and when it has identified a model of 
FCA regulation that is proportionate for the diverse components of the consumer credit market.   
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Super-complaints and references to FCA  

• A new power will enable consumer bodies designated by the Treasury to make a complaint to the 
FCA that a feature of the UK market is or appears to be significantly damaging to the interests 
of consumers.  

• The Financial Ombudsman Service (FOS) and regulated persons will now have a right to make 
a reference to the FCA. The FOS may make a reference where it appears that:  

o there may have been a regular breach by regulated persons as a result of which consumers 
have suffered, or may suffer, loss of damage; or  

o regulated persons have, on a regular basis, acted in such a way that were a complaint 
made to the FOS, it is likely that the complaint would be upheld and an award would be 
granted.  

Regulated persons may make a reference where they have:  

o regularly failed to comply with applicable requirements, as a result of which consumers have 
suffered, or may suffer, loss of damage; or 

o regularly acted in such a way that, if a complaint were made to the FOS, it would be likely to 
be upheld, and an award granted.  

• The FCA must within 90 days publish a response stating how it proposes to deal with the matter 
(unless the reference is frivolous, vexatious or was made in bad faith).  The impact assessment 
indicates that in response, the FCA may, for example, consult on new rules, or set out a timetable for 
taking action which would allow the FOS to consider how to proceed with existing complaints.  The 
FCA is required to give guidance about the presentation of complaints and references.  

FOS  
• The Bill includes the provisions which are intended to improve the accountability and 

transparency of the FOS and its co-ordination with the FCA.  

• The MoU which will articulate how the FCA and FOS will work together will be published during the 
passage of the Bill.  

Investigations, discipline and enforcement  
Skilled persons' reports 

• There is a new power for the FCA/PRA to appoint a skilled person to provide a report in respect of 
any matter themselves, in addition to the existing power to require the person concerned to 
commission the report.  It is clear that the FSA envisages that skilled persons' reports will form an 
increasing part of its risk assessment framework.  In the past, although the firm concerned has had to 
pay for the report, it is also the person appointing the skilled person and this contractual relationship 
has given it some degree of control over the process.  Under the new power, the FSA will not only be 
able to appoint the skilled person directly, but will also be able to make rules requiring the person 
concerned will to pay the expenses incurred by the regulator as a fee.  This is potentially a very 
significant issue, as it is not clear what if any rights the person concerned will have in respect of the 
appointment of the skilled person, the terms of that appointment, or the quality of the product.  
Particularly in circumstances where the costs of these reports can run to millions of pounds, 
safeguards should be put in place to ensure that the regulator has some accountability for the work 
that it effectively outsources (at the firm's expense) in this way, since statutory immunity will protect 
the regulators in respect of the negligent exercise of this power. 

• The power for the FCA/PRA to require firms to appoint a skilled person to collect or update 
information remains, and the regulators will be able to appoint skilled persons for this purpose rather 
than having to require a firm to commission the skilled person.  
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Enforcement process and powers 

• The Government is proceeding with its intention to reduce the timeframe for making 
representations to warning notices, from 28 to 14 days.   

• The FCA and PRA's controversial power to publish the fact that a warning notice has been issued, 
and a summary of the notice, remains in the Bill.  So do the safeguards, including the requirement 
to consult the recipient of the notice before publication, despite objections by the FSA and Joint 
Committee.  The Treasury Committee is concerned about risks to natural justice and the potential for 
unreasonable reputational damage and has urged the Government to continue to consult on this 
proposed power.   

• The FCA (and PRA, if deemed necessary in the future) has a new power to censure and impose 
fines on actuaries and auditors, where they have failed to comply with a duty imposed by rules 
made by the regulators, or to communicate information to the regulators.  

Challenges to FCA and PRA decisions in the Upper Tribunal  

• There are no material changes to the proposed alteration of the Upper Tribunal's remit as proposed 
in the draft Bill.  This means that the Upper Tribunal's powers will be limited in respect of 
supervisory decisions, including decisions on authorisations, approvals and prohibitions.  Since the 
FSA currently uses prohibitions in conjunction with enforcement proceedings, and it is very likely that 
the FCA will adopt the same approach, this could potentially create some curious results. 

Complaints 
• The Bill provides that a single complaints commissioner and system will operate across the 

FCA and PRA to ensure openness and transparency for the regulators as well as consistent 
investigation of complaints involving both regulators.  This is a welcome improvement to that 
originally proposed, which was for the Bank of England to deal with complaints against the PRA. 

• This external complaints scheme will also cover the Bank of England's regulatory functions in 
relation to recognised clearing houses and payment systems.   

Consumer Financial Education Body 
• The Bill makes further provision about the consumer financial education body and sets out further 

details of the consumer education function.   

Coordination and regulatory processes  
Effective coordination between the domestic regulatory authorities is vital to the success of the new regime. 
The Bill contains some further detailed provisions about how the authorities should cooperate.  

General coordination mechanisms 

• The FCA is to be under a statutory duty to coordinate with the PRA in respect of all its functions 
relating to matters of common regulatory interest (rather than being limited to functions relating to the 
regulation of authorised persons and to matters in respect of which the PRA exercises similar or 
related functions).   

• The indicative list of issues to be covered in the MoU which the FCA and PRA must agree and 
publish has been extended to include:  

o rule-making and the waiver of rules – this was an area in respect of which particular 
concerns were raised during the consultation; 

o functions in respect of insolvency under Part 24; and  

o their relations with regulatory bodies outside the UK. 
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With-profits 

• The PRA is to be responsible for securing of an appropriate degree of protection for current and 
future policyholders in relation to decisions by insurers relating to the making of payments under 
with-profits policies at the discretion of the insurer (including decisions affecting the amount, timing or 
distribution of such payments or the entitlement to future payments), in respect of PRA-authorised 
insurers. 

• The Government has decided to make explicit legislative provision requiring the PRA and the FCA 
enter into and maintain (and publish) arrangements for the provision by the FCA to the PRA of 
information and advice in relation to matters which relate to the regulation by the PRA of insurers 
who effect or carry out with-profits policies, but in relation to which the FCA may be expected to have 
particular expertise.   

• Senior management responsibility principle:  The regulators are required to have regard to the 
responsibilities of the senior management of persons subject to FSMA for securing compliance 
with the regulatory framework, including requirements that affect consumers.  It is worth 
emphasising that it is not intended that this principle should create a free standing statutory 
responsibility on senior management.  

PRA veto 

• The scope of the exercise of the PRA veto has been extended to enable the PRA to require the FCA 
to refrain from exercising its insolvency powers in respect of PRA-authorised persons.   

• Although it will retain the discretion to decide not to publish a direction requiring the FCA to refrain 
from specified action, the PRA will now be under a duty to review that decision from time to time; if 
it subsequently decides that publication is no longer against the public interest, it must notify the 
Treasury and publish the direction. A similar duty applies in respect of decisions by the supervising 
regulator not to publish directions relating to the consolidated supervision of groups. 

Cooperation with the Bank and other domestic authorities 

• The PRA and FCA's statutory duty to cooperate with the Bank now extends to taking appropriate 
steps to assist the Bank in its duty to notify Treasury of the possible need for public funds and of 
subsequent changes. 

• The Bill also enables the regulators to enter into arrangements with each other, or with the Bank 
in relation to the provision of services by one of them to the other, and also to enter into 
arrangements with the consumer financial education body, the Financial Services Compensation 
Scheme and the Financial Ombudsman Service for the provision of services by the regulator. 

Specific regulatory processes 

The draft annexes to the proposed MoU published with the Bill set out in some detail proposals for 
coordination on regulatory processes, enforcement and legal intervention: 

• Granting of permissions: no significant legislative changes have been made to the coordination 
mechanisms previously proposed in respect of the grant of permissions.  The authority responsible 
for the prudential regulation of the applicant will lead and manage a single authorisation process and 
ultimately grant permission.  The PRA will seek the FCA's consent before granting authorisation; the 
FCA must consult the PRA if authorising an FCA regulated firm which is part of a group containing a 
PRA-authorised firm. 

• Firms based outside the EEA: the Bill gives the UK regulator the discretion to have regard to any 
opinion provided by the overseas regulator of a non-EEA firm which relates to that firm, and 
which appears to be relevant to its compliance with the threshold conditions. 

• Variation and removal of permission: Each of the authorities will have the equivalent of the FSA's 
existing powers to vary permissions on their initiative (OIVoP powers), and to decide on applications 
for voluntary variations of permissions (subject to the PRA's veto in respect of dual-regulated firms).  
Importantly, however, the PRA will be able to vary the permission of a non PRA–authorised 
person by adding a PRA-regulated activity and if so, to vary the existing Part 4A permission, but will 
consult the FCA. 

http://www.bankofengland.co.uk/financialstability/overseeing_fs/fca_pra_draft_mouannexes.pdf
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• Approved persons: The draft annexes make it clear that there will be a single process for approvals. 
The PRA will still have the prime responsibility for designating significant influence functions deemed 
material to prudential soundness for PRA-authorised firms, but may only give approval with the 
FCA's consent.  However, the PRA and FCA may enter into arrangements (which must be in 
writing and published) whereby the FCA agrees that the PRA may give approval without obtaining 
its consent.  The FCA will lead on all other functions involving the firm's interface with customers.  
Each regulator must consult the other before withdrawing an approval given by the other regulator.   

• Passporting: The provisions relating to passporting in the Bill are largely unchanged from those in 
the original draft Bill, with the lead regulator responsible for managing the process, although they now 
provide for the possibility that either the FCA or the PRA may be the competent authority for the 
purposes of the UCITS directive.  Currently the annexes provide that the PRA will be the Lead 
Regulator for inward passporting under the Banking Consolidation and Insurance Directives and for 
the outward passporting of PRA-authorised firms. 

• Rule making and rule waivers: The rule making and waiver provisions are largely the same as in 
the draft Bill, although the PRA will be able to make general rules applying to PRA authorised 
persons for the protection of the interests of persons who have no relationship with the PRA-
authorised persons to whom the rules will apply. 

• Holding companies: The PRA’s powers in relation to holding companies have been increased in 
the Bill:  

o the PRA (and FCA) will have the power to make rules requiring classes of parent 
undertakings of authorised persons to provide information on a regular basis;  

o the trigger for the use of the power of direction has been widened to enable the regulator 
to act in instances where it considers that acts or omissions of the parent undertaking are 
having or may have a material adverse effect on the effectiveness of consolidated 
supervision; and  

o the regulator will be able to censure or fine an unregulated parent undertaking that fails 
to comply with a direction.  

• Change in Control: the relevant prudential regulator of the target firm will be responsible for 
assessing and processing application for changes of control in a firm, and will coordinate a single 
administrative process.  Where there are multiple changes of control within a group, the FCA will 
have regard to any PRA decision in relation to a PRA-authorised firm before making its decision 
on FCA regulated firms within the group. 

• Part VII: In cases concerning the transfer of business from a PRA-authorised person, the PRA will 
be the appropriate regulator, and will lead the process; in other cases, it will be the FCA. Additional 
requirements for coordination between the PRA and FCA are set out in Schedule 6 and the draft 
annexes.  

• Enforcement and legal intervention: the draft annexes set out the circumstances in which, in 
relation to a PRA authorised firm or a member of a group which includes such a firm, the PRA and 
the FCA will: 

o consult each other before exercising their OIVoP powers; 

o notify each other of any proposal to appoint investigators, and consult on the investigation 
process where the issue affects the objectives of both regulators; 

o consult each other before issuing Warning or Decision notices;  

o notify each other of proposed civil or criminal proceedings; and  

o notify each other before issuing press releases relation to enforcement or legal proceedings.  

• Regulatory data: the draft annexes set out principles for data sharing: a forum will be set up for 
consultation on issues regarding existing data sets and the introduction of new data sets; a 
Bank/FCA data management committee will meet quarterly – it is not clear whether minutes of 
those meetings will be made public. 
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European and international regulation 
• The Bill has been amended to require the establishment of an international regulatory committee 

as part of the international coordination MoU.  The PRA is to take on UK membership of 
regulatory colleges and of core colleges for all major banks with significant branches and significant 
subsidiaries in the UK.  The PRA will include a report on international engagement in its annual 
report. 

 

Indicative timeline of next steps 
 

       Q1 2012 
• 6 February (provisional date) – second reading of Bill  

       End Q1 2012 
• Bill committee stage  

       By end 2012 
• Bill to receive Royal assent 

       By mid-2013 
• Full implementation of new regulatory architecture 

 

 

Documents of interest  
• Treasury's policy document accompanying the Bill 

• The explanatory notes  
• Draft FCA/PRA Memorandum of Understanding and annexes  

 

Useful briefings  
• Key aspects of the draft Bill 

• Joint Committee's report on the draft Bill  

• Treasury Select Committee's report on the FCA  
  

http://www.hm-treasury.gov.uk/d/fin_fs_bill_policy_document_jan2012.pdf
http://www.publications.parliament.uk/pa/bills/cbill/2010-2012/0278/en/2012278en.pdf
http://www.bankofengland.co.uk/financialstability/overseeing_fs/fca_pra_draft_mou.pdf
http://www.bankofengland.co.uk/financialstability/overseeing_fs/fca_pra_draft_mouannexes.pdf
http://www.herbertsmith.com/NR/rdonlyres/0745D539-386E-47DD-AD5E-7823AEA0699B/0/DraftBill.pdf
http://www.herbertsmith.com/NR/rdonlyres/2A19129B-076D-4CE6-946D-1A61A9A57937/0/JointCommitteereportbriefing.pdf
http://www.herbertsmith.com/NR/rdonlyres/43502495-BB82-4264-910E-A3BB4D79DCFA/0/TreasurySelectCommitteepublishesreportonFinancialConductAuthority.pdf
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+44 20 7466 2139 
Martyn.Hopper@herbertsmith.com 

 

Clive Cunningham (partner) 
+44 20 7466 2278 
Clive.Cunningham@herbertsmith.com 

 

Karen Anderson (partner) 
+44 20 7466 2404 
Karen.Anderson@herbertsmith.com 

 

Jenny Stainsby (partner) 
+44 20 7466 2995 
Jenny.Stainsby@herbertsmith.com 

 

Nikunj Kiri (partner) 
+44 20 7466 2902 
Nikunj.Kiri@herbertsmith.com 

 

Christine Astaniou (professional support lawyer) 
+44 20 7466 2894 
Christine.Astaniou@herbertsmith.com 

 

Pat Horton (professional support lawyer) 
+44 20 7466 2789 
Pat.Horton@herbertsmith.com 

If you would like to receive more copies of this briefing, or would like to receive 
Herbert Smith briefings from other practice areas, or would like to be taken off 
the distribution lists for such briefings, please email 
subscribe@herbertsmith.com. You can also contact us to say whether you 
would prefer to receive these publications in a printed or electronic form. 
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