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Welcome to our banking litigation review where 
we look back at the most important decisions 
for financial institutions over the last 12 months.

In this review we consider the following topics:

Contractual interpretation

There have been a number of decisions involving financial institutions which have concerned the principles of 
contractual interpretation. These decisions highlight the tension between the Court’s increasing willingness to correct 
drafting errors as part of the interpretation process and the Court’s reluctance to second guess the commercial bargain 
reached between the contracting parties. We consider the key decisions, culminating in the recent Supreme Court 
decision in Rainy Sky S.A. v Kookmin Bank.

We also consider three other decisions which have shed light on the questions of a) whether entire agreement clauses 
can act as a barrier to a claim for rectification, b) whether it is possible to limit liability in negligence to “gross negligence”, 
and c) whether exclusion clauses cover deliberate repudiatory breaches.

ISDA

There has been considerable disagreement among swap and derivative market participants as to the effect of section 
2(a)(iii) of the ISDA Master Agreement. Section 2(a)(iii) provides that a payment obligation will only arise if no actual or 
potential Event of Default has occurred and is continuing. This section provides a summary of the current state of the law 
on section 2(a)(iii) and an update on the conjoined appeals.

Mis-selling

The financial crisis has inevitably resulted in an increased number of mis-selling claims being brought against financial 
institutions. A substantial body of case law is now being built up in this area. We look at four of the most recent decisions.

Jurisdiction

Another area which has seen considerable activity in recent years has been jurisdiction disputes. We consider the 
impact of the important decision of the ECJ in Berliner Verkehrsbetriebe (BVG), Anstalt des öffentlichen Rechts 
v JP Morgan Chase Bank NA, Frankfurt Branch (C-144/10). We also consider the Court of Appeal’s judgment in 
FKI Engineering Ltd v Stribog Ltd which clarifies the test for deciding whether a stay should be granted where there are 
related actions in different Member States.

Litigation practice and procedure

Finally, we consider the key procedural developments which have taken place over the last 12 months in relation to legal 
professional privilege, expert evidence, Part 36 offers, and the circumstances in which the court can give judgment 
despite the parties having settled their dispute.
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Contractual interpretation

Introduction

Against the backdrop of the global financial crisis and the heavy losses suffered by financial institutions and investors 
alike, it is always tempting for parties to scrutinise their contracts for ambiguity which can be used for their commercial 
benefit. This is particularly so given that the extraordinary market events of recent years have given rise to circumstances 
which some draughtsmen may never have envisaged (and consequently had not provided for in the contract), leading to 
genuine uncertainty as to how contractual mechanisms are supposed to operate. Furthermore, with the sheer volume 
and complexity of transactional documentation which was generated prior to the onset of the financial crisis, particularly 
in relation to structured finance and derivative transactions, it was perhaps inevitable that drafting errors would occur. The 
challenge for the Court has been to decide how far it is prepared to go in construing these complex contracts in such a way 
as to smooth over such errors and when it should hold parties to the strict letter of their bargain.

Correcting errors by construction

The starting point is the relatively recent House of Lords judgment given by Lord Hoffman in Chartbrook Limited 
v Persimmon Homes Limited [2009] UKHL 38, in which he set out the correct test to be applied by the Court when 
considering whether it is possible to correct obvious errors in drafting as a matter of construction of the contract. 
Lord Hoffmann stated that: “What is clear from these cases is that there is not, so to speak, a limit to the amount of red ink 
or verbal rearrangement or correction which the court is allowed. All that is required is that it should be clear that something 
has gone wrong with the language and that it should be clear what a reasonable person would have understood the parties 
to have meant”. The key point to be noted is that there is a clear two-stage test for the Court to follow before correcting 
obvious errors as a matter of construction. First, it must be clear that something has gone wrong with the language. 
Secondly and equally as important, it must also be clear what correction is necessary to give effect to the parties’ intention. 
This is different from the question of what correction would be necessary to make the contract commercially reasonable.

Aftermath of Chartbrook

In the aftermath of Chartbrook, parties became increasingly ambitious in their arguments as to the extent to which the 
Court should be willing to correct apparent errors in drafting as a matter of construction. Initially at least, the Court seemed 
to adopt a generous approach, as illustrated by the first instance decisions in ING Bank N.V. v Ros Roca S.A. [2010] EWHC 
50 (Comm), Ostfriesische Volksbank EG v Fortis Bank [2010] EWHC 361 (Comm), Royal Bank of Scotland Plc v Highland 
Financial Partners LP [2010] EWCA Civ 809 and State Street Bank and Trust Company v Sompo Japan Insurance Inc 
[2010] EWHC 1461 (Ch). It appeared that the Court, bolstered by Lord Hoffman’s restatement of the law on construing 
contracts, had become more willing to amend or construe ambiguous terms in a manner which produced the most 
commercially sensible result in the circumstances.

More recently, however, there have been decisions (Kookmin Bank v Rainy Sky S.A. [2010] EWCA Civ 582 and Kaupthing 
Bank HF v Exista EHF & Another [2011] EWHC 1268 (Ch)) which suggest that the Court was reining in this liberal approach 
to contractual interpretation. In particular, these more recent decisions recognised the need for the Court to be careful 
in not substituting its own view of what would have been commercially reasonable instead of giving effect to the parties’ 
intention. In the Court of Appeal decision in Kookmin, Patten LJ held that, “Unless the most natural meaning of the words 
produces a result which is so extreme as to suggest that it was unintended, the Court has no alternative but to give effect 
to its terms. To do otherwise would be to risk imposing obligations on one or other party which they were never willing to 
assume and in circumstances which amount to no more than guesswork on the part of the Court”.

This trend is neatly illustrated in the Court of Appeal’s judgment earlier this year in ING Bank NV v Ros Roca [2011] EWCA 
Civ 353. The first instance decision had sought to apply Chartbrook so as to interpret a reference to a company’s “EBITDA 
2006” in a contractual formula used to calculate a success fee as “current EBITDA” (so that the current figures were used 
to calculate the success fee rather than using historic figures). It did so on the basis that the literal meaning of the formula 
set out in the contract was so commercially unreasonable that the judge could not accept that the parties had agreed to 
it. However, reversing the finding on contractual interpretation (although not the result, for unrelated reasons), the Court of 
Appeal found that, whilst the drafting was problematic, it was not clear-cut that something had in fact gone wrong with the 
language, merely that the draughtsmen had failed to appreciate the impact of the language adopted if the calculation was 
not to be undertaken in 2006. Moreover, even if it was accepted that an error had been made (and limb one was therefore 
met), it was not at all clear what the parties would have been understood to have intended to mean by the reasonable 
bystander, and therefore the second limb of the test set out by Lord Hoffman was not met. “Judges should not see in 
Chartbrook an open sesame for reconstructing the parties’ contract, but an opportunity to remedy by construction a clear 
error of language which could not have been intended”.
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Rainy Sky S.A. v Kookmin Bank – Supreme Court

The decision of the Court of Appeal in the Kookmin case was appealed to the Supreme Court and, on 2 November 2011, 
the Supreme Court handed down its judgment. The Supreme Court took the opportunity to restate the principles by which 
commercial contracts are to be construed. It held that the exercise of construction was essentially one unitary exercise in 
which the court must consider the language used and ascertain what a reasonable person, that is a person who has all the 
background knowledge which would reasonably have been available to the parties in the situation in which they were at the 
time of the contract, would have understood the parties to have meant. In doing so, the Court must have regard to all the 
relevant surrounding circumstances.

Most interestingly, the Supreme Court picked up on Patten LJ’s view in the Court of Appeal that, unless the most natural 
meaning of the words produces a result which is so extreme as to suggest that it was unintended, the Court has no 
alternative but to give effect to its terms. The Supreme Court disagreed. It was not necessary to conclude that, unless the 
most natural meaning of the words produces a result so extreme as to suggest that it was unintended, the Court must 
give effect to that meaning. The Supreme Court acknowledged that, where the parties have used unambiguous language, 
the Court must apply it. However, it noted that the language used by the parties will often have more than one potential 
meaning. If there are two possible constructions, the Court is entitled to prefer the construction which is consistent with 
business common sense and reject the other.

This judgment serves as a reminder of the importance which the English Court places on the commercial context when 
construing commercial contracts. It is also likely to encourage the Court to move away from the strict wording of the 
contract in order to reach a construction which is in keeping with business common sense. In the absence of the clearest of 
wording, the Court is unlikely to construe a commercial contract in a way which is contrary to business common sense.

Entire agreement clauses do not prevent rectification

The 2009 House of Lords decision in Chartbrook also re-affirmed the doctrine of rectification, whereby a Court will be 
willing to change the terms of a contract in order to ensure it accords with the true agreement of the parties. A claim for 
rectification is commonly deployed alongside pure construction arguments because of the tactical advantage it provides by 
permitting parties to plead the existence of facts and communications which form part of the pre-contractual negotiations, 
which are inadmissible for the purposes of construing the contract.

Until recently, it was surprisingly unclear whether the existence of an entire agreement clause in a contract might preclude 
a party from relying on evidence of pre-contractual negotiations in order to pursue rectification arguments. However, in 
Surgicraft Limited v Paradigm Biodevices Inc [2010] EWHC 1291 (Ch), Pymont QC rejected that argument on the basis that 
the purpose of an entire agreement clause was to preclude additional contractual terms, or collateral contracts, impacting 
the rights and obligations of the parties. Rectification was altogether different, seeking to give effect to what the parties 
actually intended a clause in the contract to mean.

There is a distinction between “negligence” and “gross negligence”

Exclusion clauses are often expressed not to apply to fraud or wilful default. If the intention is to exclude liability in 
negligence, it is safest to expressly say so in the clause. Occasionally, exclusion clauses will seek to draw a distinction 
between liability for “negligence” (which will be excluded) and liability for “gross negligence” (which will not be excluded). 
It has long been doubted whether, as a matter of English law, this was a distinction with a difference. This was an issue 
which the Court considered in Camarata Property Inc v Credit Suisse Securities (Europe) Ltd [2011] EWHC 479 (Comm). 
The claimants sought to rely on a number of previous authorities, such as Tradigrain SA v Internek [2007] EWCA Civ 154, 
which had cast doubt on there being any practical difference in English law. However, in Camarata, the judge found that 
the phrase was so commonly found in contracts that the word “gross” could not simply be ignored. Of course, the critical 
question was not whether it had a generally applicable meaning, but what the meaning of the phrase in the particular 
contract was. Given that the agreement referred, at different points, both to “negligence” and “gross negligence”, the 
latter had to mean something more than mere negligence. Following Camarata, this distinction was again recognised in 
Winnetka Trading v Julius Baer [2011] EWHC 2030 (Ch).

Conflicting authority on exclusion clauses and deliberate, repudiatory breach

In Internet Broadcasting Corporation Ltd (t/a NETTV) and another v MAR LLC [2009] EWHC 844 (Ch), the defendant 
gave notice purporting to terminate its agreement with the claimants with immediate effect and then ceased performing 
its obligations under the contract. The claimants issued proceedings seeking damages for loss of profits. The defendant 
admitted being in repudiatory breach of the agreement, but sought to rely on an exclusion clause which provided that 
neither party would be liable to the other “for any damage to or loss of data, loss of profit, anticipated profit, revenues, 
anticipated savings, goodwill or business opportunity, or for any indirect or consequential loss or damage”. Gabriel Moss 
QC, sitting as a Deputy High Court Judge, held that there is a strong rebuttable presumption that an exclusion clause 
should not apply to a deliberate, repudiatory breach of contract. Very “clear” or “strong” language would be required to 
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persuade a court that the parties intended an exclusion clause to cover such a breach (and particularly clear language 
would be needed in the case of deliberate “personal” wrongdoing, ie by the controlling mind of the company). Applying 
the presumption, the clause was held to be ineffective as it did not expressly state that it was intended to cover deliberate 
wrongdoing, let alone deliberate personal repudiatory wrongdoing.

However, in AstraZeneca UK Limited v Albermarle International Corporation and another [2011] EWHC 1574 (Comm), 
Mr Justice Flaux made some strong obiter criticisms of the decision in the NETTV case. In particular, he observed that 
the conclusion in NETTV about the application of a strong presumption and the need for “clear” and “strong” language is 
“wrong on the modern authorities and effectively seeks to revive the doctrine of fundamental breach… albeit under the 
guise of ‘deliberate repudiatory breach’”. Since the House of Lords decision in Photo Production Ltd v Securicor Transport 
Ltd [1980] AC 827, the rejection of any doctrine of fundamental breach (whereby it was once thought impossible to 
exclude liability for a “fundamental breach” of contract) has continued, with the courts more inclined than ever to eradicate 
anomalous categories of case or obsolete principles which might lend credence to the survival of the doctrine. Whilst 
exclusion clauses are construed strictly against the party who seeks to rely on the clause, it is a question of construction of 
the clause in every case as to whether it covers the particular breach in question. The NETTV judgment is “heterodox and 
regressive and does not properly represent the current state of English law. If necessary, I would decline to follow it”.

Interpreting section 2(a)(iii) of the ISDA Master Agreement

Introduction

Since its inception in 1992, the ISDA Master Agreement has become the most widely used standard form agreement in 
the OTC derivatives market. However, following the collapse of several major market participants (most notably Lehman 
Brothers), the effect of various clauses has been challenged. In particular, there has been considerable disagreement about a 
party’s right to rely on section 2(a)(iii) to avoid making any payments in circumstances where an Event of Default has occurred.

Purpose of section 2(a)(iii)

Section 2(a)(iii) of the ISDA Master Agreement states that each payment obligation of a party is subject to the condition 
precedent that no Event of Default, or Potential Event of Default, with respect to the other party has occurred and is continuing.

The effect of this clause is that a party’s obligations to make a payment or delivery do not arise upon the payment date 
unless there is no Event of Default in relation to its counterparty. It is generally understood that the purpose of this provision 
is to protect a party from incurring additional exposure to a counterparty which is on the cusp of default or which has 
already defaulted.

The main issues

The recent series of decisions relating to section 2(a)(iii) all share some common features. In each case, one of the parties 
(the “Defaulting Party”) was subject to one or a number of Events of Default. In each case, the Defaulting Party was also 
“in-the-money”. However, in light of the Event of Default, the Non-Defaulting Party relied on section 2(a)(iii) to withhold the 
monies which would otherwise have been due to the Defaulting Party. The main issues which have arisen fall broadly into 
three categories:

1. Open transactions

This is where there has been an Event of Default which is practically incurable (eg Lehman’s bankruptcy) but the default 
has not resulted in Automatic Early Termination and the transaction is on-going. This is because the parties did not elect for 
Automatic Early Termination to apply.

Is the Non-Defaulting Party entitled to keep the transaction open for as long as it wants so as to be able to rely on section 
2(a)(iii) in order to withhold payments which would otherwise have been due to the Defaulting Counterparty (which is 
“in-the-money”)? If so, what happens when the transaction comes to its natural end?

The current position is that the Non-Defaulting Party can refrain from designating Early Termination and rely on section 
2(a)(iii) to suspend its payment obligations to the Defaulting Party for as long as it wants (Lomas and others v JFB Firth 
Rixson, Inc and others [2010] EWHC 3372 (Ch) and Lehman Brothers Special Financing Inc v Carlton Communications 
Ltd [2011] EWHC 718 (Ch)). There is no implied term that the Non-Defaulting Party can only rely on section 2(a)(iii) for a 
reasonable period or that it can only exercise its right to designate an Early Termination Date in a manner which is not 
arbitrary, capricious or unreasonable. The Non-Defaulting Party can exercise (or refrain from exercising) its right to elect for 
Early Termination in the way it considers best serves its own interests. When the transaction reaches its natural end, the 
suspended payment obligations expire – they will not spring up again at some future point in time.
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It is worth noting that, if there was more than one transaction and payments were owed by both the Non-Defaulting Party 
and the Defaulting Party (ie payments passing both ways), the Non-Defaulting Party would not be permitted to seek 
payment by the Defaulting Party without taking account of the payments which (but for section 2(a)(iii)) would be payable 
to the Defaulting Party. In other words, the Non-Defaulting Party would not be able to rely on section 2(a)(iii) so as to seek 
payment on a “gross” basis from the Defaulting Party – it would only be able seek payment on a “net” basis (Pioneer Freight 
Futures Company Ltd v TMT Asia Ltd [2011] EWHC 1888 (Comm)).

2. Closed-out transactions

This is where the parties have selected Automatic Early Termination to apply to the Event of Default. Where Automatic Early 
Termination has occurred, a netting obligation automatically arises between the parties so as to allow a final settlement 
amount to be calculated.

In these circumstances, can the Non-Defaulting Party nonetheless continue to rely on Section 2(a)(iii) so as to avoid having 
to give credit to the Defaulting Party for the sums which would (but for Section 2(a)(iii)) be due to it? In other words, is 
calculation of the final settlement amount to be on a gross rather than net basis?

There are a number of conflicting decisions on this point: Marine Trade SA v Pioneer Freight Futures Co Ltd BVI and another 
[2009] EWHC 2656 (Comm); Britannia Bulk Plc v Pioneer Navigation Ltd and others [2011] EWHC 692 (Comm); and 
Pioneer Freight Futures Company Ltd v TMT Asia Ltd. The most recent decision (Pioneer Freight Futures Company Ltd v 
TMT Asia Ltd) decided that, where Automatic Early Termination occurs, the Non-Defaulting Party could not continue to rely 
on section 2(a)(iii) and so it would have to give credit to the Defaulting Party for sums due. Therefore, the settlement amount 
was to be calculated on a net rather than gross basis.

3. Expired transactions

This is where the parties have entered into a series of transactions under a Master Agreement and some of the transactions 
have already “come to a natural end” (ie there are no more contract months to run) before an Event of Default occurs, 
whereas other transactions are continuing when an Event of Default occurs.

Once an Event of Default occurs and assuming Automatic Early Termination applies, should the sums payable under the 
transactions which have already “come to a natural end” be included in the calculation of settlement amounts?

The answer is currently no (Pioneer Freight Futures Company Ltd v Cosco Bulk Carrier Company Ltd [2011] EWHC 1692 
(Comm)). Only sums payable in respect of the transactions which still have contract months to run will be included for the 
netting-off of settlement amounts under the Master Agreement. For sums payable under transactions where there are no 
more contract months left to run, these are dealt with separately. As regards sums which would have been payable but for 
section 2(a)(iii), these are simply extinguished. In relation to sums which were payable but are still outstanding when the final 
contract month has passed, these accrue as a debt and are not included in the calculation of the settlement amount due on 
Early Termination.

The future

Most of the cases are subject to an appeal which was heard in December 2011. As at the date of publication, the Court of 
Appeal has not yet handed down judgment. As a result, the law in this area currently remains uncertain. It is hoped that the 
Court of Appeal will provide some much needed clarification. It should also be noted that ISDA is conducting a consultation 
which is intended to remedy the weaknesses exposed by these disputes.

Mis-selling

Introduction

In light of the substantial losses suffered by some investors in recent years, it is perhaps unsurprising that there has been 
an increase in the number of mis-selling claims being brought against financial institutions. Many such claims will be 
compromised before they reach trial. However, some have not and a reasonably substantial body of case law is now being 
built up in relation to these claims. We examine four of the most recent decisions.

Cassa di Risparmio della Repubblica di San Marino S.p.A. v Barclays Bank Ltd [2011] EWHC 
484 (Comm)

The Cassa di Risparmio decision is one of very few cases involving CDOs to be litigated through to trial in the English courts 
and has been closely observed by commercial banks and other institutional investors who bore significant losses from 
CDOs as a result of the financial crisis, as well as by the investment banks involved in arranging or structuring them.
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CRSM claimed €92m from Barclays for deceit or, alternatively, misrepresentation under section 2(1) Misrepresentation 
Act 1967, or breach of an implied term of the contract in relation to structured credit notes it purchased from Barclays 
in 2004, and which were re-structured in 2005. CRSM alleged that Barclays sold it credit-linked notes linked to CDO2s 
which were intentionally designed to have a much higher default risk than the AAA ratings which were assigned to them 
suggested, thereby exploiting – and profiting from – the difference between the spreads on the reference assets within the 
CDO2s and the spreads payable on the credit-linked notes.

In rejecting each of the claims, the Court made some interesting findings regarding the way in which the CDOs were 
marketed and priced. The Court held that descriptions of, or references in the documentation to, investments as 
“AAA-rated” will not amount to a general representation as to, or endorsement of, what that rating says about the default 
risk of the investment. An AAA/Aaa rating is simply a statement by the credit rating agencies of their expert opinion of 
default probability based on historic default rates, and sophisticated investors should treat the rating as such. Furthermore, 
credit ratings models utilising historical default data are not comparable to pricing models (used by arranging banks) 
which are based on credit spreads and reflect what an investor would require by way of return to take on the perceived risk 
attached to an asset. The Court found that Barclays’ pricing models were used to calculate hedges, to mark the assets 
to market and to assess potential P&L, but not to measure long-term probabilities of default. The valuations and output 
generated by the pricing models could not therefore form the basis for investor arguments that Barclays had knowledge 
that credit ratings assigned to the credit-linked notes were misrepresentative of the risk of default.

The Court also noted that the practice of ‘credit ratings arbitrage’, whereby the reference pool of the CDO was created 
by sourcing assets with the highest credit spreads capable of satisfying the credit rating agencies’ methodologies for an 
AAA rating, was a normal part of these types of trade and was inherent to the CDO business.

The judgment also adds to the established line of cases in which the courts have demonstrated their willingness to uphold 
arranging banks’ no representation and no duty of care disclaimers, where they are properly incorporated and drafted, 
against sophisticated claimants with the consequence that the claimant can be contractually estopped from pursing a 
claim for negligent misrepresentation. However, it is worth noting the strict approach which the Court took to construing 
the relevant clauses. In particular, it held that the effect of a non-reliance clause in the purchase letter (as drafted), whilst 
capable of giving rise to a contractual estoppel preventing CRSM from contending that actionable representations were 
relied upon as investment advice or recommendations, did not catch the representations which CRSM contended were 
made since these related to what had been said about the risks associated with the notes; the alleged representations did 
not purport to provide investment advice or recommendations concerning what CRSM should do in light of those risks.

Standard Charted Bank v Ceylon Petroleum Corporation [2011] EWHC 1785 (Comm)

Ceylon Petroleum Corporation (“CPC”) is Sri Lanka’s state oil company and a major importer of oil on the international 
markets. In order to limit its exposure to the rise in oil prices between 2003 and 2008, CPC entered into around 30 oil 
derivative transactions with a number of banks, including Standard Chartered Bank (“SCB”), under various ISDA Master 
Agreements and the terms set out in individual confirmations. In broad terms, the transactions were structured so as to 
require the banks to make payments to CPC when oil prices rose above a certain ceiling price point, and for CPC to make 
payments to the banks when oil prices fell below a certain floor price point. When the price of oil unexpectedly fell in the 
summer of 2008, and continued to do so as the global financial crisis took hold, CPC became “out-of-the-money” under 
these transactions. By December 2008, CPC had stopped making payments to SCB owed under the terms of two of the 
transactions (referred to as “T8” and “T9”).

SCB commenced proceedings against CPC in the Commercial Court for the sums owed under T8 and T9 (amounting to 
around US$160 million plus interest). CPC put forward various arguments as to why it was entitled to refuse to pay SCB 
including lack of capacity to enter into the transactions, lack of authority to approve the transactions and supervening 
illegality in light of a subsequent direction made by the Monetary Board of the Sri Lankan Central Bank. All these 
defences failed. CPC also brought a counterclaim for damages resulting from the breach of an advisory duty of care and/
or misrepresentation.

To support its claim that SCB had owed it an advisory duty of care when entering into the transactions, CPC sought to 
emphasise the imbalance between the sophistication of SCB and its own inexperience. CPC also relied on particular 
internal SCB documents which it alleged showed that SCB regarded itself as an adviser to CPC. The Court accepted that 
CPC had initially been inexperienced but it had become increasingly knowledgeable through presentations made to it by 
SCB and other banks. Although SCB used its experience in derivatives to assist in explaining the nature of the products 
to CPC and provided views on market prices and movements (even describing itself as CPC’s “trusted partner” in some 
presentations), the Court did not consider that SCB held itself out as an adviser to CPC. There was a clear demarcation 
between sales and advisory roles.

Some internal SCB documents produced on disclosure referred to the relationship with CPC as advisory in nature and SCB 
as having CPC’s best interests at heart. However, the Court refused to consider these documents out of context and with 
the benefit of hindsight. It considered that, in view of the information provided to CPC, it was not surprising that there would 
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be references to “advice” in the internal bank communications. Moreover, ill-defined terms such as “duties” to “safeguard 
CPC’s interests” or having “CPC’s best interests at heart” were not the appropriate subject matter of legal obligations and 
not supportive of an advisory relationship.

There were a number of other factors which the Court found counted against the existence of an advisory duty and which 
mirrored those considered by Gloster J in JP Morgan Chase Bank v Springwell Navigation Corp. For example, the Court 
noted that expressing opinions about products being sold was an ordinary and expected part of the sales process which 
did not, without more, attract the obligations and duties of an investment adviser. Furthermore, the absence of a written 
advisory agreement was a significant pointer against an advisory relationship.

Although the Court found that there was no prima facie duty of care to advise CPC, it went on to hold that, even if it had 
come to a different conclusion, CPC would have been contractually estopped by the terms of the transaction from claiming 
the existence of that duty. The court rejected an ambitious argument by CPC that SCB could not rely on these provisions 
as a result of a “reverse estoppel” whereby the parties had acted on the shared assumption that SCB had advised it on its 
strategy or that CPC had assumed that it was acting on SCB’s advice and SCB did not bring the fact that this was not the 
case to CPC’s attention.

The Court also rejected CPC’s misrepresentation claim. CPC claimed that there had been a number of implied 
representations made by SCB regarding the transactions being a “true” or “proper” hedge for CPC’s exposure to oil 
prices. The Court disagreed and in any event observed that the implied representations which CPC alleged were “vague, 
imprecise and inherently implausible”. Moreover, the terms of the transactions contractually estopped CPC from asserting 
its misrepresentation claims and those terms were reasonable for the purposes of section 3 of the Misrepresentation 
Act 1967.

Rubenstein v HSBC Bank plc [2011] EWHC 2304 (QB)

Mr Rubenstein was a private customer of HSBC. He claimed he was wrongly advised by HSBC in September 2005 to 
invest the proceeds from the sale of his matrimonial home (amounting to around £1.25million) in the Enhanced Variable 
Rate Fund (“EVRF”) of the AIG Life Premier Access Bond. Mr Rubenstein subsequently lost a substantial portion of the 
capital he invested when there was a run on the EVRF in September 2008 (ie a substantial number of investors sought 
to withdraw their investment at the same time) following market speculation that AIG was about to become insolvent. 
He sought to recover his loss from HSBC, claiming breach of contract, negligence and breach of the FSA’s Conduct of 
Business Rules (“COB”).

One of the key questions which the court had to determine was whether the transaction had been “execution-only” 
or advised. As a result of an error, the contractual documentation was silent on the point. In the circumstances of the 
case (which concerned a private client), the court held that there could be no default presumption that the contract was 
“execution only”. The court concluded that a bystander, reading the exchanges between Mr Rubenstein and HSBC and 
HSBC’s records of how the transaction was processed, would conclude that the transaction was being treated as advised 
rather than execution only.

In order to determine whether advice had in fact been given to Mr Rubenstein, the court considered previous authorities 
and provisions in the FSA’s Perimeter Guidance Manual regarding the distinction between advice and mere information. 
The court noted that in both instances information is provided and the client has a choice as to what he decides to do 
with the information. However, the key to the giving of advice is that the information is either accompanied by a comment 
of value judgment on the relevance of that information to the client’s investment decision, or is itself the product of a 
process of selection involving a value judgment so that the information will tend to influence the decision of the recipient. In 
practical terms, the court suggested that the starting point as to whether what was said amounted to advice was to look 
at the inquiry which was being responded to. If a client asks for a recommendation, any response is likely to be regarded 
as advice unless there is an express disclaimer to the effect that advice is not being given. On the other hand, if a client 
makes a purely factual inquiry, it is not difficult to conclude that a reply which simply provides information is no more than 
that. On the facts of the case, the Court had no doubt that HSBC had given advice to Mr Rubenstein in connection with his 
investment in the EVRF.

The court went on to hold that the advice provided to Mr Rubenstein had been negligent (in contract and tort). HSBC had 
been wrong to suggest that the EVRF was the same as a cash deposit. HSBC had also made no attempt to consider 
the other funds available in the Premier Access Bond as possible alternatives. In fact, the Standard Variable Rate Fund 
would have been more suitable than the EVRF. The court also found that HSBC had breached COB – in particular 
COB 5.3.5(2) – in that it had failed to recommend the most suitable packaged product from the range of such products on 
which HSBC held itself out as giving advice.

On the question of causation, the court accepted that, but for the negligent advice, Mr Rubenstein would not have invested 
in the EVRF. However, it held that what happened to the EVRF in September 2008 (ie the run on the fund) was wholly 
outside the contemplation of HSBC and any competent financial adviser in September 2005 when the investment was 
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made (there was no allegation that HSBC was under a continuing duty to advise after September 2005). Therefore, the 
loss was not caused by any negligence on the part of HSBC in making the recommendation. In addition, the loss was not 
reasonably foreseeable by HSBC and was too remote in law to be recoverable as damages for breach of contract or tort. 
As regards a claim under section 150 FSMA for contravention of a regulatory requirement, the court adopted the same 
approach and held that the decision to invest in the EVRF did not cause the loss which Mr Rubenstein claimed and that the 
loss was not one which was a reasonably foreseeable consequence of his having made the investment.

The court also dealt briefly with HSBC’s argument that Mr Rubenstein had been contributorily negligent in failing to ask 
HSBC any questions about the investment beyond a single inquiry about risk. The court noted that, in other cases where 
the court had been willing to find the investor contributorily negligent, it had been in circumstances where the client had 
ignored advice from professionals. The court held it would be going too far to apportion blame to a client who asked the 
critical question about risk but did not probe deeper into the workings of the product he was recommended, once he was 
told that the risk of investing in it was the same as a cash deposit.

The result was that Mr Rubenstein was entitled to no more than nominal damages.

Magdy Zeid v Credit Suisse (UK) Limited [2011] EWHC 2422 (Comm)

Mr Zeid was a customer of Credit Suisse’s private banking division. Between February 2007 and June 2008, he purchased 
various structured notes on a leveraged basis from Credit Suisse. The market turmoil in late 2008 resulted in the value of 
the notes dropping and, as a result, Mr Zeid was required to provide additional margin to support his account. When these 
margin calls were not met, the notes were sold by Credit Suisse at a loss and a shortfall arose in Mr Zeid’s account.

Mr Zeid subsequently brought a claim against Credit Suisse. In essence, he alleged that he should have never been 
sold the notes, particularly on a leveraged basis, as they were unsuitable having regard to his investment objectives, risk 
appetite and level of financial experience and sophistication.

The Court rejected Mr Zeid’s claim. Although there were “formulaic and repetitive” statements in internal forms regarding 
the suitability of the investments, these statements were not a reflection of the advice actually given to the claimant. The 
file notes of the conversations between Mr Zeid and his relationship manager, taken together with the written information 
provided by Credit Suisse, evidenced the fact that Mr Zeid must have understood the main features of the investments. 
The fact that during cross-examination the relationship manager was unable to reconstruct the advice he gave or did not 
have a detailed technical understanding of the structured products in question was not evidence that his advice was in 
fact negligent.

While the judge found that Credit Suisse’s approach to obtaining and recording information about Mr Zeid lacked the rigour 
required by the regulatory rules, these shortcomings did not ultimately assist Mr Zeid’s case on suitability. The important 
point was whether the recommendations were suitable for the Claimant. If they were not suitable, then it added nothing 
to enquire whether the relationship manager’s approach to obtaining and recording information, and classifying Mr Zeid 
lacked the required rigour. Conversely, if they were suitable, then again the relationship manager’s approach to obtaining 
and recording information and classification would not matter for the purposes of the claim.

In relation to the last 3 disputed notes, which Mr Zeid had purchased during the volatile market conditions in 2008, there 
was a lack of evidence to show that Credit Suisse’s relationship manager had paid appropriate attention to the riskier 
market conditions. The Court therefore found that these 3 notes had been unsuitable. However, Mr Zeid failed to establish 
his case on causation because the judge found him to be a formidable and highly successful businessman who made 
investment decisions on the basis of his own views. Therefore, the Court found that he would have made these investments 
even without Credit Suisse’s advice and would have still suffered loss.

Comment

These decisions continue the successful run which financial institutions have had in defeating mis-selling claims which 
have been pursued to trial. The decisions in CRSM and SCB highlight the English Court’s reluctance to allow sophisticated 
counterparties to avoid the terms on which they agreed to do business with the financial institutions concerned. As for the 
decisions in Rubenstein and Zeid, these emphasise the fact that, even if it is possible for a claimant to prove that unsuitable 
advice was provided, this does not necessarily translate into a successful claim. Given the unprecedented nature of the 
market upheaval in late 2008 which has proven to be a catalyst for many mis-selling claims, causation and foreseeability 
issues are likely to remain hotly contested.
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Jurisdiction

Introduction

Issues concerning jurisdiction have been central to a number of recent banking disputes. In this section, we provide 
an update in relation to the line of cases where European public bodies have sought to rely on Article 22(2) of Council 
Regulation (EC) No 44/2001 (the “Brussels Regulation”) to avoid exclusive English jurisdiction clauses. We also consider 
a recent Court of Appeal decision which has clarified the test for deciding whether a stay should be granted pursuant to 
Article 28 of the Brussels Regulation where there are related actions pending in different Member States.

Article 22(2)

A common theme of disputes over the past 18 months has been attempts by European public bodies to have claims 
brought against them by financial institutions heard in their domestic courts. In particular, to avoid exclusive English 
jurisdiction clauses, European public bodies have raised defences relating to lack of capacity and authority. This has 
then provided a basis for them to rely on Article 22(2) which provides that, in proceedings which concern the validity 
of a decision of the “organs of a company”, the courts of the Member State in which the company has “its seat” have 
exclusive jurisdiction.

Article 22(2) is an exception to the general rule in Article 2 of the Brussels Regulation that defendants domiciled in a Member 
State shall be sued in the courts of that Member State. Importantly, the exclusive jurisdiction conferred by Article 22(2) also 
trumps any jurisdiction agreement between the parties that would normally take precedence under Article 23.

The motivation for public bodies trying to have substantial disputes determined by their domestic courts is not hard to 
discern. Their hope of receiving a sympathetic hearing was no doubt matched by their desire to avoid the English Courts 
which have tended to hold counterparties to the strict terms of the agreement, including in particular any agreement as to 
the factual basis on which the investment is entered into.

The lack of capacity/invalidity defence

In 2010 three judgments concerning Article 22(2) were handed down by the English Court:

•	 JP	Morgan	Bank	NA	v	Berliner	Verkehrsbetriebe	(BVG),	Anstalt	des	öffentlichen	Rechts	[2010] EWCA Civ 390

•	 Dexia	Crediop	SpA	v	Provincia	di	Pisa;	Depfa	Bank	plc	v	Provincia	de	Pisa [2010] EWHC 1148 (Comm)

•	 UBS	v Kommunale Wasserwerke Leipzig GmbH [2010] EWHC 2566

The dispute between JP Morgan (“JPM”) and BVG involved concurrent proceedings in the English and German courts over 
payments owed by BVG, a German municipal providing public transport services, to JPM under a swap agreement. The 
underlying contract contained a clause conferring jurisdiction on the English courts. In refusing to pay sums demanded 
by JPM, BVG argued, amongst other things, that the decisions of its organs which had led to the conclusion of the swap 
agreement were null and void. Therefore, it argued that the English Court should decline jurisdiction in favour of the German 
Court, which it submitted had exclusive jurisdiction under Article 22(2). The Court of Appeal (upholding the first-instance 
decision) held that, while the ultra vires issue would form the basis of an important defence put forward by BVG, the 
proceedings were principally concerned with the existence of the contractual rights under the swap agreement and 
whether JPM could enforce those rights. This approach had the effect of construing the words “proceedings which have as 
their object” in Article 22(2) as “proceedings which are principally concerned with”.

The Court of Appeal decision in JPM v BVG was followed by two first instance decisions in Depfa Bank plc v Provincia 
de Pisa and in UBS v Kommunale Wasserwerke Leipzig GmbH in which the defendants, an Italian local public body and 
German utility company respectively, attempted to engage Article 22(2) by relying on lack of capacity defences to avoid 
making payments owed under various swap agreements.

In both cases, the Court followed the Court of Appeal’s approach in BVG. Although the ultra vires or lack of capacity defence 
would form an important defence, the proceedings would be “principally concerned” with the enforceability of the underlying 
contracts, the claimant’s entitlement to receive payment thereunder and the claimant’s conduct at the time the contract was 
entered into.

ECJ decision

BVG appealed to the English Supreme Court, which made a reference to the ECJ for a preliminary ruling on the application 
of Article 22(2) to contractual disputes in which defendants argue that they lacked capacity or were unauthorised to enter 
into the contract.
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In May 2011, the ECJ held that Article 22(2) does not apply in such circumstances. The rationale behind Article 22(2) was that 
the courts of the Member State in which the company had its seat would be best placed to decide a dispute relating to the 
validity of a company’s internal decision. However, in a contractual dispute, the contract’s validity, interpretation or enforceability 
is at the heart of the dispute; questions relating to the contractual rights in issue are the object or “principal subject-matter” of the 
dispute. Although the validity of the internal decision might form part of the analysis, it is an ancillary issue.

A strict interpretation was considered necessary given the fact that Article 22(2) is an exception to the general rule on 
jurisdiction under the Brussels Regulation. A broad interpretation would deny contracting parties “all autonomy to choose 
another forum”, would be inconsistent with the objectives of the Brussels Regulation (which include providing predictable 
rules of jurisdiction) and would contradict the principle of legal certainty.

The ECJ wished to avoid a situation where all disputes relating to a decision by an organ of a company would come within 
the scope of Article 22(2), as this would mean that almost all legal actions brought against a company could come within 
the exclusive jurisdiction of the Member State in which the company has its seat, which would be inconsistent with the 
wider scheme of the Brussels Regulation.

Article 28

Article 28 provides that, where related actions are pending in the courts of different Member States, any court other than 
the court first seised may stay its proceedings. Actions are deemed to be related where they are so closely connected that 
it is expedient to hear and determine them together to avoid the risk of irreconcilable judgements resulting from separate 
proceedings. This contrasts with Article 27 which provides that, where proceedings involving the same cause of action and 
between the same parties are brought in the courts of different member states, any court other than the court first seised 
must stay its proceedings until the jurisdiction of the first court is established.

FKI Engineering Ltd v Stribog Ltd [2011] EWHC Civ 622

FKI Engineering, a UK company involved in the wind power generation business, sold its shares in a German company, 
DeWind GmbH, to another UK company, DeWind Holdings. DeWind GmbH then sold its assets to Stribog, but Stribog 
failed to pay the full purchase price. Three years later, insolvency proceedings in relation to DeWind GmbH began and the 
administrator purported to assign to FKI claims by DeWind GmbH against various parties including Stribog (FKI being 
interested in such claims to protect its position under the earlier sale of shares in DeWind GmbH). The Assignment 
Agreement was governed by German law.

Stribog commenced proceedings in Germany seeking a declaration of non-liability to FKI. FKI subsequently commenced 
proceedings in England against Stribog for payment of the balance of the purchase price.

The following month, Stribog served a voluntary statement in the German proceedings which had the effect of raising, for 
the first time, the argument that the assignment was void.

Stribog applied for a stay of the English proceedings, but the court dismissed the application holding that the proceedings 
were only related from the time that the invalidity of the assignment was raised in the German proceedings and that the English 
court was therefore first seised and had no authority to stay its proceedings. Stribog appealed.

The Court of Appeal unanimously allowed the appeal, holding that a two-stage test should be applied (per Rix LJ). The first 
question is whether there are related pending actions. If there are, the second question is which court was first seised with 
either of those two actions.

In answer to the first question, the court found that the two actions were related. It was irrelevant that this was only the case 
after Stribog amended its German claim, as the amendment did not have the effect of raising a new “claim” in the sense of 
raising wholly new issues. The new issue arose out of substantially the same facts. In the interests of avoiding irreconcilable 
judgements, what was relevant was that, at the time of the application for a stay, the actions were related.

In answer to the second question, the court found that chronologically the German court was first seised of the related actions.

It was therefore held that the court had a discretionary power under Article 28 to stay the English action and that the 
discretion should be exercised as the issue of the validity of the assignment, which was governed by German law, was one 
which ought to be dealt with in Germany.

This decision underscores the strategic importance to litigants of acting swiftly in commencing proceedings in their 
preferred forum. It confirms that the party who commences proceedings first has considerable latitude to define the scope 
of those proceedings and may do so strategically, including by way of amendment, so as to ensure that they become 
related to subsequent proceedings in the court of another member state, thereby raising the prospect of the subsequent 
claim being stayed.
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Litigation practice and procedure

Summary

The past year has seen a number of developments in the case law relating to legal professional privilege. Starting with 
the most high profile, the Supreme Court has granted permission to appeal in R (on the application of Prudential PLC 
& Anor) v Special Commissioner of Income Tax & Anor [2010] EWCA Civ 1094, and so will consider whether privilege 
extends beyond the legal professions, in particular to tax law advice given by accountants. The Court of Appeal has 
tackled the issue of limited waiver of privilege in Berezovsky v Hine [2011] EWCA Civ 1089. In the High Court, there have 
been a number of interesting judgments: one on the application of litigation privilege, in Axa Seguros S.A. de C.V. v Allianz 
Insurance plc [2011] EWHC 268, a second in Berezovsky v Abramovich [2011] EWHC 1143, where the court considered 
when a party who relies on privileged material at the interlocutory stage will be taken to have waived privilege more 
generally, and a third in R (on the application of Ford) v FSA and Johnson [2011] EWHC 2583 (Admin), which clarified the 
test for joint privilege.

There have been various cases relating to expert evidence, including Jones v Kaney [2011] UKSC 13, in which the 
Supreme Court abolished the immunity of expert witnesses to professional negligence claims arising from their evidence. 
In Edwards-Tubb v JD Wetherspoon [2011] EWCA Civ 136, the Court of Appeal confirmed that a party will normally 
be required to waive privilege in a previous expert report as the price of granting permission for new expert evidence, 
and in Meat Corporation of Namibia Ltd v Dawn Meats (UK) Ltd [2011] EWHC 474 and A Lloyd’s Syndicate v X [2011] 
EWHC 2487, the High Court considered the implications of an expert’s receipt of an opponent’s privileged information. 

The case law on Part 36 offers has developed, with the Court of Appeal confirming in C v D [2011] EWCA Civ 646 that a 
“time-limited” offer cannot be a valid Part 36 offer. There has also been a Court of Appeal decision on the cost implications 
of accepting a Part 36 offer pre-action, in Solomon v Cromwell Group Plc [2011] EWCA Civ 1584. 

In Barclays Bank Plc v Nylon Capital LLP [2011] EWCA 826, the Court of Appeal has clarified the circumstances in which 
the court can give judgment despite the parties having settled their dispute. In North Shore Ventures Limited v Anstead 
Holdings Limited [2011] EWHC 178, the High Court ordered disclosure from a non-party in support of enforcement.

You can read more about these and other developments in our new litigation know-how blog at 
www.herbertsmithlitigationnotes.com which contains the latest updates on commercial litigation topics.

Supreme Court to consider extent of legal professional privilege

On 13 April 2011 the Supreme Court granted Prudential permission to appeal against the Court of Appeal’s decision 
confirming that legal professional privilege does not extend to tax law advice given by accountants, or to the advice of any 
professionals other than qualified lawyers (ie solicitors, barristers or foreign lawyers).

The Court of Appeal held that it was bound by previous Court of Appeal authority to find that legal professional privilege is 
restricted, at common law, to members of the legal professions. The court went on to say that, even if it were not so bound, 
it would conclude that any extension of privilege outside the legal professions is properly a matter for Parliament.

In light of the importance of the issue, the Law Society, the Bar Council and the Institute of Chartered Accountants in 
England and Wales (ICAEW) all intervened in the Court of Appeal. The Law Society has also been granted permission to 
intervene in the Supreme Court and, together with the Bar Council, will make oral and written submissions supporting 
the Court of Appeal’s decision. The ICAEW, which supported Prudential’s application for permission to appeal, will also 
intervene. The Supreme Court is due to hear the appeal in November 2012.

Court of Appeal on limited waiver of privilege 

In the case of Berezovsky v Hine, the Court of Appeal held that a claimant was entitled to assert privilege in a draft 
witness statement relating to separate litigation, despite having previously copied the draft to the defendant in the 
current proceedings.

The decision is a reminder that, in some circumstances, it is possible to disclose privileged documents to a third party for a 
limited purpose while retaining the ability to assert privilege even against that party should a dispute arise in future.

It seems this principle will apply if the court is satisfied that the disclosure to the third party was restricted to a particular 
purpose and that the third party is now trying to use the documents for some other purpose without the privilege holder’s 
consent, or possibly (given the issues left open by the court) where such use will damage the privilege holder, or where it will 
involve the documents being disclosed to another party.

www.herbertsmithlitigationnotes.com
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It is also interesting that, in this case, the disclosure of the privileged material was not accompanied by any express 
restriction as to the purpose for which it could be used. The Court of Appeal was prepared to proceed on what it said 
must have been the obvious intentions of the parties. In such circumstances, however, a party would be well advised to 
ensure that the disclosure is accompanied by a statement (and ideally an agreement from the third party) not only that the 
disclosure is on confidential terms and there is no intention to waive privilege, but also setting out the specific purpose for 
which disclosure is made and providing that the use of the material for any other purpose is prohibited.

Litigation privilege: applying the test

Axa v Allianz is of interest for its observations on how the courts should apply the test for litigation privilege. In this case the 
High Court held that certain engineers’ reports produced for reinsurers were not subject to litigation privilege; although 
litigation was reasonably in prospect, the reports were not produced for the dominant purpose of the litigation. 

The court said that the dividing line between circumstances where litigation is reasonably in prospect and where it is merely 
a possibility is not always clear. The fact that a number of conditions must be fulfilled in order for a dispute to arise does not 
necessarily rule out a finding that litigation is reasonably in prospect. It depends on the prospect of those contingencies 
occurring. This case was “close to the borderline” but the court was persuaded that there was a reasonable expectation of 
litigation at the time the reports were produced.

However, the court held that the reports were produced for a dual purpose, only one of which was relevant to the 
anticipated litigation. The other purpose related to an issue on which the parties to the litigation in fact had a common 
interest. Since neither purpose was predominant, and the material could not be separated into distinct parts relating to the 
separate purposes, the claim for privilege failed.

This case demonstrates that, before instructing an expert adviser to prepare a report in which a party may wish to claim 
privilege, the purpose of the report should be carefully considered and recorded. Where there are multiple purposes, and 
only one or some relate to the prospective litigation, consider obtaining separate reports on the different issues. 

Waiver of privilege at interlocutory stage 

In Berezovsky v Abramovich, the High Court confirmed that where a party relies on the contents of privileged material to 
support its case on the merits at the interlocutory stage, it will be taken to have waived privilege in the relevant materials 
for the purposes of the trial. As the court commented, parties to litigation cannot adopt a “now you see it, now you don’t” 
approach to deploying privileged material.

In this case, in defending a summary judgment application, the claimant had relied on parts of privileged interviews between 
his former solicitors and his former business associate, who had since died. The defendant then applied for disclosure of 
all documents in the claimant’s control recording or reflecting the contents of the relevant interviews, arguing that since the 
claimant had deployed part of the communications in relation to the merits of his claim, he had thereby waived privilege in 
all documents relating to the same subject matter (under the principle of collateral waiver).

The court granted the application, rejecting the claimant’s argument that there had merely been a limited waiver for the 
limited purpose of the summary judgment application. The court held that it was bound by the Court of Appeal decision 
in Dunlop Slazenger International Ltd v Joe Bloggs Sports Ltd [2003] EWCA Civ 901 to find that where, as here, there has 
been deployment of privileged material in interlocutory proceedings to support a party’s case on the merits, it is then too 
late for the deploying party to attempt to turn the clock back. It makes no difference whether the deploying party has yet 
made up its mind whether to deploy the same material at trial.

The key message is that a decision to waive privilege should never be taken lightly, even at the interlocutory stage, as there 
is a risk that the waiver will be held to extend to the trial.

Test for joint interest privilege clarified

In R (on the application of Ford) v FSA and Johnson, the High Court clarified the circumstances in which a company director 
or officer is entitled to assert joint interest privilege in legal advice received by the company where the individual was not an 
express party to the solicitor’s retainer. The court held that the individual must in fact have been the solicitor’s client at the 
time the advice was received, even if there was no express retainer.

The existence of joint interest privilege has important practical implications: none of those entitled to the privilege can waive 
the privilege without the others’ consent; nor can they assert privilege against the others if a dispute arises in future.
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It has long been established that joint interest privilege will arise where (i) a solicitor is jointly retained by more than one 
person or (ii) there is no joint retainer but the parties have a joint interest in the subject matter of the advice (eg company 
and shareholder). It has generally been accepted that such an interest may arise between a company and its directors or 
officers, but the criteria against which this should be judged has been a matter of some uncertainty. This decision gives 
welcome clarity on the point, albeit only at High Court level.

Expert witness immunity

In Jones v Kaney, the Supreme Court abolished expert witnesses’ immunity from suit for professional negligence claims 
arising from their views or evidence in relation to legal proceedings. The majority did not accept that potential liability would 
dissuade an expert from accepting instructions, or would prevent an expert who was acting with diligence and integrity 
from exercising his overriding duty to the court. Accordingly, the court held that an expert witness who does not act with 
reasonable skill and care should be held accountable.

As a result of the decision, professional negligence claims may be brought in respect of breaches of duty that took place 
before (as well as after) the decision was handed down, subject to any limitation defence. In practice, however, successful 
negligence claims against expert witnesses are likely to be rare. In light of the expert’s overriding duty to assist the court, an 
expert will not be liable merely because he expresses a view which is unhelpful to the client’s case. 

Witnesses, including expert witnesses, will continue to enjoy an absolute privilege against claims in defamation arising from 
their evidence.

Further, in the subsequent case of Baxendale-Walker v Middleton and others [2011] EWHC 998, the High Court has held 
that Jones v Kaney does not affect the immunity of an expert witness against a claim by an opposing party, as opposed to 
his or her own client.

Mr Baxendale-Walker, a former solicitor, was struck off the roll of solicitors in September 2006 following findings of 
misconduct. He then brought an action against the Solicitors Regulation Authority and Solicitors Disciplinary Tribunal (and 
their relevant employees), as well as Deloitte & Touche LLP (and two of its partners), alleging in essence that they were 
involved in a fraudulent conspiracy to procure his striking off.

The High Court struck out all of the claims, in part on the basis that they had no real prospect of success, but also on 
grounds of immunity from suit. The Court of Appeal refused the claimant’s application for permission to appeal.

Disclosure of privileged report as condition of changing experts

In Edwards-Tubb v JD Wetherspoon, the Court of Appeal considered the circumstances in which a party will be required to 
disclose a privileged expert report if it wishes to rely on evidence from a different expert. It was held that the court could not 
override privilege in an earlier expert’s report, but could and would normally require waiver of the privilege as a condition of 
granting permission to adduce evidence from a different expert.

The court said there is no difference in principle between a change of expert pre-issue and a change of expert post-issue. 
In either case, a party will normally be required to disclose the earlier report in order to maximise the information available to 
the court and to discourage “expert shopping”.

However, the court’s power to require waiver of privilege only applies if it is making an order to which that condition can be 
attached, including the initial order granting permission for expert evidence. If a party can serve the new expert’s report 
within the confines of an existing permission, it seems the court cannot require disclosure of the earlier report.

The court also distinguished between experts who are instructed to prepare a report for the purpose of proceedings and 
those who are instructed to advise a party privately. Where a party had elected to take advice, at its own expense, before 
embarking on the pre-action protocol procedure, the court will not normally require privilege to be waived in the report.

In light of this decision, where a party wishes to maintain flexibility to instruct a different expert if necessary, it is preferable 
to seek permission to serve expert evidence based on a particular discipline rather than a named expert. It may also be 
advisable to avoid naming a chosen expert for as long as possible, if this can be done consistently with any applicable 
pre-action protocol. The case also highlights the importance of testing a potential expert’s views robustly before a decision 
is taken to instruct him or her for the purpose of proceedings. 
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Disallowing expert evidence

The High Court decisions in Meat Corporation of Namibia Ltd v Dawn Meats (UK) Ltd and A Lloyd’s Syndicate v X 
demonstrate the difficulty of challenging an opponent’s expert on grounds of the expert’s previous receipt of the applicant’s 
privileged and confidential information.

The cases show that mere receipt of a party’s privileged information will not bar an expert from acting for an opponent in 
the same or a related dispute, nor will it put the onus on the expert to demonstrate that there is no risk of misuse of the 
information (in contrast with the position of solicitors or others who provide extensive litigation support services, as in 
Prince Jeffri Bolkiah v KPMG [1999] 2 AC 222). The expert cannot however divulge the privileged information, and will 
not be permitted to act if it is likely that he or she will be unable to avoid having resort to the information in acting as the 
opponent’s expert. Everything will depend on the facts of the particular case. 

In practical terms, these cases mean that a party may wish to limit the disclosure of confidential/privileged information to an 
expert witness to what is essential, particularly where it is not yet clear that the expert will be engaged. 

Court of Appeal confirms Part 36 offers cannot be time-limited

In C v D, the Court of Appeal confirmed that a “time-limited” offer (ie one which is open for acceptance for only a limited 
period) is not capable of being a valid Part 36 offer. It therefore will not carry the costs sanctions associated with Part 36, 
though the court can still take it into account in exercising its discretion on costs.

However, the court concluded that on its proper construction the offer in this case, which was expressed to be “open for 
21 days”, was not a time-limited offer. The court noted that this expression can mean either: (i) that an offer cannot be 
accepted after 21 days; or (ii) that it will not be withdrawn for 21 days. 

It was common ground that the offer was intended to operate as a Part 36 offer and, since that was inconsistent with it 
being a time-limited offer, the court was obliged to consider whether there was a reasonable construction which did not 
involve the offer being time-limited. The court held that, in the context of Part 36, it was entirely reasonable to construe the 
words “open for 21 days” as meaning (ii) above. The court commented: “an offer presented as a Part 36 offer and otherwise 
complying with its form will not readily be interpreted in a way which would prevent it from being a Part 36 offer”.

Accordingly, the Court of Appeal held that the claimant’s offer was a valid Part 36 offer. Since it had not been expressly 
withdrawn at any point, the defendant’s acceptance of that offer (almost a year after it was made and just three and a half 
weeks before trial) was binding on the claimant.

This decision highlights a number of practical points. First, parties should keep Part 36 offers under review and, if 
their position has improved so that they no longer wish to be bound by an offer, serve written notice withdrawing or 
varying it (even if the offer was, on its face, expressed to be open for a limited period). Second, if a party wishes to 
make a time-limited offer, it should not be expressed as a Part 36 offer but rather a “without prejudice save as to costs” 
(or Calderbank) offer. Finally, given the potential ambiguity identified by the Court of Appeal, parties should avoid stating that 
an offer is “open for” a particular period without clarifying whether the offer will automatically lapse thereafter. 

Costs on acceptance of Part 36 offer pre-action

In Solomon v Cromwell Group Plc, the Court of Appeal confirmed that where a Part 36 offer is made and accepted 
pre-action, so that no proceedings are issued, the claimant is entitled to its costs under CPR 36.10. In so finding the court 
approved the decision of the Deputy High Court Judge (John Leighton Williams QC) in KT and others (minors) v Bruce 
[2011] EWHC B14 (QB), putting an end to uncertainty caused by conflicting first instance decisions on the point.

Where a Part 36 offer is accepted within the period specified in the offer, CPR 36.10 provides that the claimant is entitled 
to “the costs of the proceedings” up to the date on which notice of acceptance is served. The Court of Appeal has now 
confirmed that “proceedings” for these purposes is not restricted to post-issue proceedings, but also includes steps taken 
before proceedings are issued. The claimant will therefore be entitled to recover “costs he has incurred in contemplation 
of the proceedings up to the date of acceptance insofar as they would have formed part of his recoverable costs if 
proceedings had already been issued”.

Court can give judgment despite settlement

A Court of Appeal decision clarified that the court has the power to hand down judgment in a case that has been fully 
argued, even if the parties have settled their dispute and asked that judgment not be given: Barclays Bank Plc v Nylon 
Capital LLP.
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This power is well recognised in cases where a dispute is settled after a draft judgment has been sent to the parties, but 
previous authorities suggested that the court would not hand down judgment where settlement is reached before the draft 
judgment has been circulated (see Prudential Assurance Company Limited v McBains Cooper [2000] 1 WLR 2000). The 
present case illustrates that there is no such distinction.

The judgment highlights a number of factors that the court will consider when deciding whether to hand down judgment 
where the case has been settled. Where the case raises a point which it is in the public interest to ventilate in a judgment, 
this will be a “powerful reason” for giving judgment. Examples include where the case raises a point of law of general 
interest, where an appeal court differs from the court below, or where some wrongdoing should be exposed. Other relevant 
factors include the extent to which any judgment has been prepared by the time of the request (since it would be a “highly 
questionable use of judicial time” to prepare judgment on an issue which is no longer live between the parties) and the 
parties’ reasons for any desire to avoid a judgment.

As a practical matter, this decision shows that if parties wish to avoid publication of a judgment, particularly in a case that 
may raise issues of public interest, it is best to reach a settlement as quickly as possible after the conclusion of the hearing 
(if not before). Parties should also remember that they have a duty to inform the court immediately if “meaningful settlement 
discussions” take place after judgment has been reserved.

Non-party disclosure ordered in support of enforcement

In North Shore Ventures Limited v Anstead Holdings Limited, the High Court held that it had jurisdiction to order non-parties 
to disclose documents after, as well as before, judgment.

The claimant obtained judgment against two of the defendants for approximately US$50 million and, to assist enforcement, 
obtained an order for cross-examination of the defendants on their assets. The claimant asserted that the defendants 
had sought to conceal their assets behind various trusts, and obtained an order that the defendants produce certain 
trust documents. The defendants claimed not to have the documents in question. Their appeal against that order 
remains pending.

In the meantime, the claimant applied for an order that the wives of the two defendants disclose such of the documents as 
were within their control. The wives (unlike the defendants) remained discretionary beneficiaries of the trusts and therefore, 
it was argued, should be able to obtain the documents from the trustees or from their professional advisers. The application 
was resisted on the ground that the court’s jurisdiction to order non-party disclosure applied only to proceedings before 
judgment. The court rejected this argument, finding that the power to order non-party disclosure did not cease at the date 
of judgment.

This judgment illustrates that non-party disclosure may be available to assist with enforcement. However, given that it is 
a matter of the court’s discretion, each case will turn on its facts. The court may be more inclined to make such an order 
where, as here, the non-party is closely connected to the defendant.
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