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 Competition, regulation and trade briefing April 2012 

A competition law class action? Far-reaching 
proposals for reform of the competition private 
enforcement regime published  
The Government on 24 April published its consultation 
document Private actions in competition law: a consultation on 
options for reform, which sets out various proposals to 
facilitate private-sector led enforcement of competition law in 
the UK.1 

The Government's stated aims are to empower private parties (in particular SMEs 
and consumers) to enforce competition law through private court actions and to 
provide effective redress for loss caused by anti-competitive behaviour, whilst 
guarding against unmeritorious claims and the perceived "excesses" of anti-trust 
litigation in the US. 

The Government's proposals to achieve these aims include far-reaching measures 
such as the establishment of an "opt-out" collective action for competition law 
breaches, a presumption of loss in cartel cases and the extension of the jurisdiction 
of the Competition Appeal Tribunal (CAT), although some possible further 
measures, such as introducing treble or punitive damages in competition cases, 
have been rejected. The proposals include: 

• Creating an opt-out collective action regime for competition law claims, which 
would allow (subject to certification by the CAT) consumers and businesses 
to bring a case collectively in the CAT to obtain redress. 

• Introducing a rebuttable presumption of loss in cartel cases which would 
presume that the cartel had increased prices by 20%. 

• Ensuring private actions complement and do not undermine the public 
enforcement regime, in particular the leniency/whistle-blowing programme, by 
protecting certain leniency documents from disclosure in follow-on damages 
claims and by limiting a whistle-blower's liability for damages to the damage 
caused by it (i.e. amending the usual rules on the joint and several liability of cartelists). 

• Establishing the CAT as a major venue for competition actions in the UK, to make it easier for 
businesses, especially SMEs, to challenge anti-competitive behaviour. This would include extension of 
the jurisdiction of the CAT to hear "stand-alone" competition claims and the introduction of a "light touch" 
cost-capped "fast track" procedure for SMEs to seek redress, in particular injunctive relief. 

• Promoting Alternative Dispute Resolution (ADR) to ensure that the courts are the option of last resort, 
and empowering the OFT to impose redress regimes on undertakings infringing competition law. 

If adopted, such proposals may have a significant impact on businesses, both increasing burdens and risks on 
undertakings, and also presenting potential opportunities for competition law-based actions against suppliers 
or competitors. A significant increase in private competition law claims is to be expected if the proposals are 
implemented, increasing further the need for companies to ensure they have effective competition law 
compliance processes in place.  

Background  

The Government recently announced its package of reforms to the UK system for public enforcement of 
competition law (see our e-bulletin here) in particular the creation of the new single Competition and Markets 
Authority (CMA) and changes to the cartel offence. 

                                                           
1 http://www.bis.gov.uk/assets/biscore/consumer-issues/docs/p/12-742-private-actions-in-competition-law-consultation.pdf  
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The latest proposals are intended to complement these reforms by promoting more private sector led 
challenges to anti-competitive behaviour (i.e. breaches of the Chapter I prohibition on anti-competitive 
agreements and the Chapter II prohibition on abuse of dominance, together with the EU equivalents Article 
101 TFEU and Article 102 TFEU). 

The proposals follow extensive debate and discussion in recent years, at both UK and EU level, as to how to 
improve private enforcement of competition law, including: 

• The European Commission's 2005 Green Paper and 2008 White Paper on damages actions for breach 
of the EU competition rules (see our e-bulletin here). 

• The OFT's 2007 recommendations on private competition actions (see our e-bulletin here). 

• The Civil Justice Council's 2008 recommendations on the expansion of collective actions (including for 
breaches of competition law) and the Government's 2009 response to this, together with the Civil Justice 
Council's 2010 draft rules to govern collective proceedings (see our e-bulletins here, here and here). 

• The European Commission's 2011 consultation on general principles for collective redress (including for 
breaches of competition law), a communication on which is awaited from the Commission (see our 
article here). 

• The European Commission's 2011 consultation on the quantification of harm caused by infringements of 
the competition rules. 

The European Commission is also expected to publish proposals to facilitate private enforcement of EU 
competition law during the course of 2012.  

The Government's current proposals do, however, go further than the measures which have previously been 
put forward.  

Stated reasons and objectives for reform  

The Government highlights OFT research which concludes that businesses view the present state of private 
enforcement as the "least effective" aspect of the UK competition law regime. Although there has been an 
increase in the number of competition law cases brought in the UK courts in recent years, the Government is 
concerned that the current level of private enforcement is low, both in terms of "stand-alone" actions to 
establish a breach of competition law and obtain appropriate relief, and "follow-on" actions seeking damages 
once a competition authority has found an infringement. Reasons given for this include the complexity and 
cost in bringing such cases.  

The Government is concerned that this undermines both: (i) the level of detection of competition law breaches, 
in particular given the finite resources of the competition authorities, and therefore deterrence; and (ii) fairness, 
as those harmed by anti-competitive behaviour have difficulties in obtaining compensation for their losses. A 
clear theme underlying the proposals is concern about the ability of SMEs and consumers to obtain redress. 
The consultation paper concludes that existing legal mechanisms do not appear to be adequate to do so – for 
example the representative consumer action introduced by the Enterprise Act in 2002 is widely regarded to 
have been a failure, with only one case having been brought to date (the action brought by the Consumer 
Association (Which?) in respect of the Replica Football Kits cartel). 

The Government's overall stated aims of the proposals are to:  

• Increase growth, by empowering small business to tackle anti-competitive behaviour stifling their 
business. 

• Promote fairness, by enabling consumers and businesses which have suffered loss from anti-competitive 
behaviour to obtain redress.  

It aims to do so without undermining the public enforcement regime, or creating disproportionate risks of 
unmeritorious claims and the creation of a "litigation culture". It remains to be seen whether the proposals, if 
implemented, would be able to successfully achieve this balance. 

Expansion of the role of the Competition Appeal Tribunal (CAT) 

The Government proposes to expand the role of the CAT to make it the major venue for competition actions in 
the UK. Currently its private enforcement jurisdiction is limited to follow-on actions, which has limited its role in 
this area. For example, claimants who wish to bring a claim with both a follow-on and stand-alone element 
currently need to proceed in the High Court. 

The Government therefore proposes to: 

• Allow stand-alone actions for claims limited to competition law issues to be brought directly in the CAT. 

http://www.herbertsmith.com/NR/rdonlyres/A751274A-6195-4038-A021-64543569F4E6/7022/White_Paper_issued_on_damages_actions_for_breach_o.html
http://www.herbertsmith.com/NR/rdonlyres/5C73614B-5092-4225-B74C-DFB8D4B7174D/5163/OFT_Recommendations_on_Private_Enforcement.html
http://www.herbertsmith.com/NR/rdonlyres/6CF1CA7B-E510-4990-9901-191920C16EF3/8200/CivilJusticeCouncilrecommendsexpansionofcollective.html
http://www.herbertsmith.com/NR/rdonlyres/D3CB15D4-94F5-4AEA-B06A-C6E68C9BE180/11883/LitigationandEUcompetitionandregulationebulletin.HTM
http://www.herbertsmith.com/NR/rdonlyres/3F921608-01D4-4A6A-993A-12FE97FE46F6/14476/DraftcourtrulesforcollectiveactionsFeb2010.html%5d
http://herbertsmithlitigationnotes.com/2012/02/06/european-parliament-softens-stance-on-eu-class-actions/
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• Activate Section 16 of the Enterprise Act to allow the presiding judge to transfer a case, or part of a case, 
commenced in the High Court to the CAT (for example where a case involves competition law as one 
element among many). 

It also proposes to expand the CAT's powers so that it can grant injunctions as well as award damages in 
competition cases.  

Given the CAT's competition law expertise and experience, and flexible procedures, these proposed reforms 
appear sensible, provided that they do not undermine the CAT's ability to fulfil effectively its other existing 
appellate functions.  

"Fast track route" for SMEs 

The Government notes that SMEs may be particularly vulnerable to being forced out of the market by anti-
competitive behaviour, less likely to be able to persuade a competition authority to take up their case, and 
more likely to be deterred by the cost and complexity of bringing a competition law action in court. The 
Government's proposed solution is to introduce a "cheaper, quicker and simpler" "fast track" procedure for 
SMEs to bring actions in the CAT, modelled in part on an existing dispute procedure for SMEs in the Patents 
County Court. 

This procedure would allow an SME to make an application to have its case heard in the fast track. If the CAT 
chairman decided to allocate a case to the fast track, a "light touch" procedure would be followed which would 
in summary: 

• Cap costs awarded up to a maximum of £25,000. 

• Allow swift granting of interim injunctions, including the ability to waive requirements for cross-
undertakings in damages. 

• Aim for cases to be dealt with "on the papers" and heard within 6 months so far as possible. 

• Potentially include the capping of damages.  

Although the proposal includes a requirement that a refundable deposit be paid to avoid vexatious or frivolous 
claims, it is unclear whether this (plus "strong encouragement" to seek legal advice prior to bringing a case) 
would be sufficient to do so, in particular in light of evidence from the Competition Pro-Bono Service that a 
significant number of SMEs which believe they have fallen victim to anti-competitive behaviour in fact have no 
strong competition case to bring. These proposals would therefore appear to raise risks of unfounded claims 
being brought in circumstances where the defendant's ability to seek costs would be limited.  

In addition, such small claims may raise important points of principle; if such cases are therefore litigated 
outside the fast track procedure this may undermine its usefulness to SMEs, but if they are allocated to the 
fast track this may prevent a proper hearing of issues of wider importance and/or cause injustice to defendants.  

The Government does not appear to have entirely ruled out a further possibility of introducing an initial 
"warning letter" procedure whereby the CAT or the OFT (and in due course the CMA) (rather than the claimant 
or its advisers) would write an initial letter to the alleged infringer warning them that "there is a reasonable 
case against them". This procedure has, however, been opposed by the CAT and the OFT.  

Damages 

In relation to the quantification of damages in competition cases, the Government considers that a US-style 
system of treble damages, or similar punitive damages to encourage claims, should not be allowed, which is 
welcome. 

Presumption of loss in cartel cases 

The Government has proposed amendments to the normal English law rules on the burden of proof and 
quantification of loss through the introduction of a presumption of loss in cartel cases, in order to reduce 
disincentives to bring cases due to the difficulties in evidencing damage. The Government has proposed 
introducing - in both follow-on cases and stand-alone cases where an infringement has been established - a 
rebuttable presumption of loss, that a cartel has led to an increase in prices of a specified amount, currently 
envisaged as 20%. This would be rebuttable by either the claimant or defendant, by putting forward economic 
evidence that any overcharge was lower or higher. 

In support of this proposal, the Government states that 20% represents the "lower end" of the range by which 
the current economic literature suggests cartels may raise prices, and that the defendant has an informational 
advantage in assessing true damages. 
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Introducing such a presumption would be a radical step away from the general position that loss must be 
proven, and it is far from clear that this is warranted or necessary, in particular where claimants and courts in 
the UK are required and able in many areas of law to conduct complex calculations of loss, and have the 
ability to seek disclosure and expert evidence to do so. 

Passing on 

The consultation also deals with the "passing on defence", which has not to date been explicitly recognised in 
English law but is assumed to apply, and with the standing of indirect purchasers to bring claims. The 
Government recognises that it is consistent with general English law principles of quantification of loss for it to 
be open to a defendant to demonstrate that the claimant had passed on all or part of an overcharge to its 
customer(s) (indirect purchasers), and therefore suffered no or reduced damages. 

It therefore does not propose any legislative action in relation to the passing on defence or the ability of 
indirect purchasers to bring damages claims.  

Collective actions 

Perhaps the most controversial element of the proposals is to introduce a competition law specific collective 
action. 

In light of the complexities and costs of bringing competition law damages cases, especially where individual 
losses are small and dispersed, the Government views improving the ability of claimants to bring collective 
actions as necessary, in particular to ensure effective redress for small businesses and consumers. This 
follows the very limited use of the "opt in" Section 19 Enterprise Act representative consumer action, and the 
difficulties in using the representative action rule in Civil Procedure Rule (CPR) 19.6 to bring competition 
claims following the decision in the Emerald Supplies case (see our e-bulletin here).  

The Government therefore proposes to provide for competition collective actions to be brought in the CAT: 

• On behalf of businesses as well as consumers. 

• In stand-alone as well as follow-on claims. 

• On an opt-out rather than an opt-in basis. 

Opt-out collective action 

Under an opt-out regime, a claim can be brought on behalf of a defined group and damages awarded to that 
group without all the individual claimants needing to be identified, and all parties who fall within the defined 
group will be bound by the result of the case unless they actively opt-out. 

The Government recognises possible issues arising from the introduction of an opt-out regime, including the 
risk of defendants being incentivised to settle even where they have a reasonable defence. However, it 
considers that an opt-in system would not sufficiently improve the situation. It therefore proposes an opt-out 
regime, and moreover an opt-out regime with the ability of private bodies, including individuals and businesses, 
as well as designated representatives, to bring actions. It is, however, minded to exclude law firms and third 
party funders as sufficiently representative claimants, given the potential perverse incentives which may arise. 

The Government considers that concerns about vexatious litigation and the perceived "excesses" of the US 
class action system will be dealt with by the "loser pays" costs principle and by a thorough certification 
process performed by the CAT, as well as appropriate filters and case management.  

The Government also considers that a "litigation culture" can be avoided through continuing to prohibit 
contingency (as opposed to conditional) fees in competition collective action cases (in both forms of fee 
structure the lawyer will receive no payment if the case is lost; if the case is won, under a contingency fee 
arrangement the lawyer will receive a fixed percentage of the damages obtained, and under a conditional fee 
arrangement the lawyer's normal fee may be multiplied by a pre-determined amount). We assume therefore, 
although this is not dealt with in the consultation, that such actions would be carved out from the proposals 
currently before Parliament to remove the existing restrictions on contingency fees (or "damages-based 
agreements") for civil litigation (see the article here on our "litigation notes" blog). 

Rules for an opt-out regime 

The Government's consultation includes some proposals in respect of the "design details" of an opt-out 
collective action regime, including as to the certification process, which may include consideration by the CAT 
of: 

• A preliminary merits test. 

• Whether a collective action is the most suitable means of pursuing the claim. 

http://www.herbertsmith.com/NR/rdonlyres/59DE60E6-1D98-47EE-B88B-45207123F811/0/Emerald18November2010.htm
http://herbertsmithlitigationnotes.com/2011/06/21/bill-to-bring-in-jackson-reforms-published-today/
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• Whether there is a sufficient minimum of claimants. 

• Whether there is sufficient commonality of issues. 

• Whether the individual or body bringing the case is an adequate representative. 

• Whether the representative has sufficient funds to cover the costs of the defendant should be case be 
unsuccessful.  

In relation to unclaimed sums in an opt-out system, the Government is currently minded to deal with this 
through distribution to a named organisation, such as the Access to Justice Foundation, rather than through a 
cy-près distribution, or other methods such as reversion to the defendant or claimant-sharing. This would 
mean that unclaimed damages awarded under an opt-out scheme (which US experience shows may often be 
in excess of 50%) would not revert to the defendant, but instead would be paid to the organisation selected.  

If the proposals for an opt-out class action were introduced, then further design details would be necessary. 

Finally, the Government concludes that if an opt-out collective action is introduced, there would be no need for 
a separate collective settlement procedure (as is in place in the Netherlands for example).  

Conclusion 

The proposal for an opt-out regime available to private entities as well as representative bodies is far-reaching, 
and goes much further than the European Commission's previous proposals for example, and is likely to lead 
to a significant increase in private competition actions.   

Alternative Dispute Resolution (ADR) 

Although its proposals are designed to promote private actions in the courts, the Government also proposes to 
promote ADR, to ensure that the courts are the option of last resort. 

It does not propose to make ADR mandatory, but states that it should be strongly encouraged, including 
potentially through the introduction of pre-action protocols and the facilitation of the use of formal settlement 
offers in the CAT (although little detail is provided on the latter).  

These recommendations reflect the Government’s wider position on promoting ADR throughout the court 
system wherever feasible. However, it should be noted that the Government sees ADR as an important 
complement to, not a substitute for, tackling anti-competitive behaviour in the courts. 

OFT power to impose redress scheme 

In addition to the proposals above, the Government is minded to give the OFT (and the CMA in due course) 
the discretionary power to oblige businesses found to have breached competition law to offer redress to 
consumers/businesses who have suffered loss, in addition to the imposition of fines. The OFT/CMA would 
also be given the discretionary power to certify a voluntary scheme proposed by the parties. This would not 
involve the OFT/CMA quantifying individual loss, but the OFT/CMA would set out the types of redress that 
could be awarded and give direction as to how redress should be calculated. A party which took up the 
redress scheme would give up its right to bring a court action.  

The proposed power would apply whether the infringement finding had been made by the OFT/CMA, a 
sectoral regulator or the European Commission.  

The Government has cited the ability of the FSA to impose a redress scheme under Section 404F(7) of the 
Financial Services and Markets Act, and the voluntary redress scheme agreed with the OFT in the 
Independent Fee Paying Schools case, as examples of how this power may work in practice, and appears to 
envisage the power being used largely in consumer cases. 

Relationship with the leniency regime 

The Government states that it needs to be ensured that a strengthened private enforcement regime does not 
undermine the public enforcement system and its deterrent effect on anti-competitive behaviour, and in 
particular the ability of the OFT and the European Commission to detect cartels through their leniency 
programmes. 

Access to documents 

The Government is concerned that leniency applicants may be more vulnerable to private damages actions 
than other cartelists, in particular in light of the recent ECJ judgment in the Pfleiderer case2, in which it was 

                                                           
2 C-360/09. 
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held that national courts may grant access to claimants of "leniency documents" submitted by whistle-blowers 
to a competition authority (recently considered by the High Court in the National Grid follow-on damages case 
in respect of the Gas Insulated Switch Gear cartel3). 

The Government therefore proposes to introduce measures to protect certain leniency documents from 
disclosure, broadly those documents which were "directly involved" in the leniency application and which 
would not have been created if the company had not sought leniency (i.e. excluding pre-existing documents). 
It is seeking views on the precise details of what documents should be protected. 

This proposal is not surprising, and EU level legislation on this issue is also expected. Provided there is a not 
a conflict between the EU and UK approaches such a measure should bring welcome clarity. 

Joint and several liability  

A more far-reaching potential proposal is that, in order to maintain incentives for whistle-blowing, immunity 
applicants are protected from the normal rules on joint and several liability, and therefore are only liable for the 
damage they themselves caused (i.e. though their sales of the cartelised product or service). Joint and several 
liability for the totality of the damage caused by the cartel would continue for other cartelists, although the 
Government is also seeking views on the extent that this should apply to other leniency applicants (those who 
were not "first in" but provide added value to the regulator). 

Next steps 

The deadline for response to the consultation is 24 July 2012. The Government has said that it will publish its 
consultation response - and decisions made - within 3 months of that date. 

Forthcoming webinar  

Herbert Smith is hosting a webinar on competition law private enforcement, which will cover both the current 
private enforcement landscape and the Government's proposals for reform, on Wednesday 16 May, 12.45 - 
1.45pm UK time. To listen to the webinar please register here or contact Jane Webber. 

 

 

 

 

 

                                                           
3 [2012] EWHC 869 (Ch). 

http://www.herbertsmith.com/NR/rdonlyres/EECA74F0-D0A3-4BD7-9C42-E8FAC9DEF39F/0/PrivateenforcementofcompetitionlawintheUKcurrentlandscapeandproposalsforreform160512.html
mailto:jane.webber@herbertsmith.com?subject=Forthcoming%20webinar%20–%2016%20May%202012
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Contacts 

 

Kim Dietzel 
Partner, Competition, regulation and trade 
+44 20 7466 2387 
Kim.Dietzel@herbertsmith.com 

 

Matthew Weiniger 
Partner, Dispute resolution 
+44 20 7466 2364 
Matthew.Weiniger@herbertsmith.com 

 

Stephen Wisking 
Partner, Competition, regulation and trade 
+44 20 7466 2825 
Stephen.Wisking@herbertsmith.com 

 

Molly Herron 
Senior Associate/Professional Support Lawyer, 
Competition, regulation and trade 
+44 20 7466 2516 
Molly.Herron@herbertsmith.com 

If you would like to receive more copies of this briefing, or would like to receive 
Herbert Smith briefings from other practice areas, or would like to be taken off 
the distribution lists for such briefings, please 
email subscribe@herbertsmith.com. You can also contact us to say whether 
you would prefer to receive these publications in a printed or electronic form. 
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not be relied upon as such. Specific legal advice about your specific 
circumstances should always be sought separately before taking any action 
based on the information provided herein. 
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