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BANKING LITIGATION UPDATE 
 

In this update we summarise some of the more 
important UK cases and developments affecting 
financial institutions since our last update in 
February 2013. 

MIS-SELLING CLAIMS 

1. Individual fails in large mis-selling claim over 
leveraged investments in structured notes 
  
Al Sulaiman v  Credit Suisse Securities (Europe) 
Limited and another [2013] EWHC 400  
 

In a strongly worded judgment, the Commercial Court dismissed 
a large mis-selling claim brought by an individual in connection 
with a number of investments in structured notes which had been 
made on a highly leveraged basis.   

The claim arose out of losses suffered following an unmet margin 
call in October 2008 which resulted in the forced sale of the 
structured notes. The claim, which sought damages of over 
USD30million, was brought against Credit Suisse and an 
independent financial adviser.   

The Court found that the claim failed on every issue and that the 
claimant had been dishonest in the way she had pursued the 
claim, including not complying fully with her disclosure 
obligations.  In that regard, the case highlights the importance of 
defendants not accepting at face value the professed lack of 
investment inexperience and limited financial position sometimes 
put forward by claimants in support of such claims. 

Key aspects of the Court's judgment include:  

• the Court endorsed previous authority to the effect that the 
FSA (now FCA) Conduct of Business Rules (COB and 
COBS) are concerned with substance and not form.  If an 
investment is in fact suitable for the client, then it does not 
ultimately matter if there have been failings in the process 
by which suitability was assessed.  In this case, there was 
no breach of COB or COBS. 

• In the circumstances of this case, explanations of the risks 
associated with investments did not need to be provided 
orally. Given that the customer was literate and educated, 
the bank was entitled to assume that she would read 
written risk warnings if expressed in straightforward terms. 

15 NOVEMBER 2013 

London 
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• A written risk warning was not inadequate for failing to specify the consequences of the customer not providing additional 
collateral. The possibility of the margin call was clear if the customer had given it a "moment's thought". 

• Where an investment was made on a leveraged basis, there was no regulatory requirement on an adviser to seek to 
estimate or advise the customer on the probability or likely size of any margin call that might be made.  Nor was there any 
obligation on the adviser to satisfy himself that a customer continued to have sufficient assets to meet a margin call. 

Rupert Lewis, partner, and Ralph Sellar, associate, represented Credit Suisse Securities (Europe) Limited.   Read our full 
briefing on the decision here. 

2. Court of Appeal considers the application of COB suitability requirements to leverage 
  
Zaki & Ors v Credit Suisse (UK) Ltd [2013] EWCA Civ 14 
 

The Court of Appeal upheld a High Court ruling that the sale of structured notes to a high net worth individual was suitable 
notwithstanding the high degree of leverage involved.   In doing so, it engaged in an interesting consideration of how the 
suitability requirements under COB and COBS apply to the issue of leverage in advised investments. 

The initial claim in the High Court concerned 10 structured notes purchased by Mr Zeid on a leveraged basis, which had later 
been sold to meet a shortfall on the account that arose in late 2008. At first instance, Teare J had found that three of the notes 
(purchased between May and June 2008) were unsuitable for Mr Zeid given, amongst other reasons, the increased market 
volatility at that time.  However, the claim in respect of those notes failed on causation, as the Court found that Mr Zeid would in 
all likelihood still have purchased the notes even if he had been correctly advised.   

In relation to the other  seven notes (purchased between February and October 2007), Teare J had found that these were not 
unsuitable for Mr Zeid given his investment objectives, attitude to risk and the state of the market at that earlier time.  Notably, 
Teare J reached this conclusion by applying only the COB 5.3.5 product suitability requirement and not the separate lending 
suitability requirement in COB 7.9.3. This was on the basis that, in Teare J's judgment, the requirements contained in COB 7.9.3 
only applied at the time the loan facility was originally granted and not in relation to each individual drawdown under it. 

The appeal was concerned only with the findings as to the suitability of the first seven notes.  On this issue, the Court of Appeal:  

(i) concluded that, contrary to Teare J's approach,  the suitability of lending requirement in COB 7.9.3 did need to be applied 
each time a draw down under the facility was made, and not just at the point the facility was originally granted; but 

(ii) upheld the finding that the investment was suitable.  The Court rejected the claimants' submissions that COB 7.9.3 
differed from the general product suitability test in that it turned only on whether a bank had taken reasonable steps to 
ensure that the degree of leverage was suitable, based on its assessment of a customer's financial circumstances. The 
claimants had argued that the lending suitability test did not allow for other factors to be taken into account, such as the 
customer's attitude to risk and previous investment experience. While the Court agreed that the two tests were not the 
same, it concluded that COB 7.9.3 was in fact a narrower and less stringent test than COB 5.3.5.  As Teare J's 
application of COB 5.3.5 had considered all aspects of the bank's recommendations to Mr Zeid, including the level of 
leverage provided, the COB 7.9.3 test had effectively been encompassed in that.  The judge was therefore entitled to find 
that the notes were not unsuitable on this basis.     

Although the COB rules have now been replaced by COBS, the Court of Appeal's endorsement of Teare J's approach to 
applying the COB 5.3.5 suitability test to leveraged investments may provide useful guidance as to the courts' likely approach to 
the test now encompassed in COBS 9.2.1.   In particular, the approach closely resembles the new guidance set out at COBS 
9.3.4G that "When considering the suitability of a particular investment product which is linked directly or indirectly to any form of 
loan…a firm should take account of the overall suitability of the transaction." However, it should be borne in mind that product 
suitability is an area where decisions are particularly dependent on the specific facts of the case.    Read the Court of Appeal 
judgment here. 

3. Interest rate hedging products (IRHP) claims update 
 
FCA review 
 
In our last Update, we reported on the FSA's (now FCA) agreement reached with eleven banks in mid 2012 for the banks to 
conduct a proactive redress exercise and past business review in relation to their sales of IRHPs to small and medium sized 
firms since December 2001.  Read our summary of the review process here.   

http://sites.herbertsmithfreehills.vuturevx.com/34/4382/march-2013/basma-al-sulaiman-.asp?sid=07B4F0370F474F529E4EC
http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWCA/Civ/2013/14.html&query=Zaki&method=boolean
http://sites.herbertsmithfreehills.vuturevx.com/34/4088/landing-pages/interest-rate-hedging-product-claims.asp
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As reported, in January this year the FSA published a report on its review of pilot exercises conducted by four of the largest 
banks.  It subsequently confirmed that all of the banks taking part in the exercise would commence their full reviews in 
accordance with the approach set out in that January report.   

Those reviews are continuing and, in November 2013, the FCA published the latest in what are to be monthly updates on the 
progress of the banks' reviews.  That update indicated that the majority of ‘sophistication’ assessments have been completed 
and that 17,500 'non-sophisticated' customers have been invited to join the review.  For customers who have opted-in to the 
review, the majority of ‘compliance’ assessments (i.e. determining whether they were mis-sold an IRHP) are under way and, 
4,100 customers are in  the redress phase, with a view to agreeing fair and reasonable redress with their banks. 

 

Green & Rowley v RBS  
 

Our last Update reported on the first instance decisions in the first two IRHP mis-selling cases to come before the courts in the 
UK, in Grant Estates Ltd v Royal Bank of Scotland [2012] CSOH 133 and Green & Rowley v Royal Bank of Scotland [2012] 
EWHC 3661.  Both those decisions (summarised in our briefing here) were in favour of the defendant bank.   

The claimants in Green & Rowley subsequently appealed the High Court decision and the Court of Appeal handed down its 
judgment in October 2013, dismissing the appeal in its entirety. 

The focus of the appeal was a point of law as to whether, in a non-advised transaction, a bank's duties under the relevant 
Conduct of Business (‘COB’)  rules are also independently owed to customers as part of its common law duty not to mis-state.   
At first instance, the claimants had conceded that they were time-barred from pursuing a claim under section138D FSMA 
(formerly s.150)  for breach of the relevant COB Rules but had nevertheless sought to argue that the bank's common law duty of 
care not to mis-state (the "Information Claim") included the contents of the relevant COB Rules.   

HHJ Waksman QC in the High Court had emphatically rejected that proposition.   In particular, he found that the common law 
duty not to mis-state did not include any obligation to take reasonable steps to ensure that a customer understands the nature of 
the risks associated with an execution-only transaction (as required by COB 5.4.3).  (The Judge also found that RBS had 
conducted a non-advised sale and therefore did not owe an advisory duty of care to the claimants (the "Advice Claim").  The 
claimants did not appeal this finding.) 

The Court of Appeal upheld HHJ Waksman QC’s conclusion in relation to the Information Claim, holding that, in light of the 
remedy available for private persons under s.150 (now s.138D) FSMA, there was nothing that justified "the independent 
imposition of a duty of care at common law to advise as to the nature of the risks inherent in the regulated transaction".  That 
ruling will of course be welcomed by financial institutions as it effectively rejected an attempt to widen the category of individuals 
who can bring a claim for breach of the COB/COBS Rules. 

Read our briefing on the case here. 
 

4. Topping up FOS awards through the courts – update 
 

We have previously reported on the surprising High Court decision last year in Clark v In Focus Asset Management & Tax 
Solutions Ltd [2012] EWHC 3669 (QB),  which held that complainants who accept an award of compensation pursuant to a 
Financial Ombudsman Service (FOS) determination may subsequently seek to 'top up' that award through court action  (read 
our briefing on the High Court decision here).    

That decision is in direct conflict with previous High Court authority and has given rise to concern across the financial services 
industry that claimants would now have “two bites of the cherry”.  

Unsurprisingly, the firm in question subsequently sought leave to appeal the decision and permission to do so was granted, with 
the FOS also being granted permission to intervene to make submissions in the appeal.   The appeal was heard on 22-23 
October 2013.  The Court of Appeal's judgment, which is awaited, will  hopefully will resolve the current state of uncertainty as to 
the interplay between the FOS process and seeking redress through the courts. 

∧ Back to top  
 

 

http://sites.herbertsmithfreehills.vuturevx.com/34/4088/landing-pages/interest-rate-hedging-product-claims.asp
http://sites.herbertsmithfreehills.vuturevx.com/34/6050/october-2013/green-and-rowley-e-bulletin.asp?sid=11313916-d92a-4ba4-80b3-f6250fc74bea
http://www.herbertsmithfreehills.com/-/media/Files/ebulletins/High%20Court%20rules%20that%20Ombudsman%20awards%20may%20be%20topped%20up%20through%20Court%20action.htm
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LIBOR    

5. LIBOR private claims  -  test cases update 
 

Our last Update reported on the two cases currently pending in the High Court which are being treated as test cases on the 
scope for claimants to bring private law actions against LIBOR panel banks in respect of the alleged manipulation of LIBOR.  A 
Court of Appeal judgment handed down on 8 November 2013 has now confirmed that the hearings of those cases in the High 
Court will address the full range of LIBOR-related claims sought to be pursued by the claimants. 

As previously reported, in late 2012 Mr Justice Flaux in the High Court allowed a claimant in an interest rate swap mis-selling 
claim to amend its case to include allegations of fraudulent misrepresentation by the defendant bank relating to its involvement 
in the manipulation of LIBOR (Graiseley Properties Ltd & others v Barclays Bank plc & others [2012] EWHC 3093).  However, in 
a subsequent decision earlier this year in another interest rate swaps case, Mr Justice Cooke refused to permit the applicants to 
amend their pleadings to add similar LIBOR-based claims (Deutsche Bank AG v Unitech Global Ltd & another [2013] EWHC 
471 (Comm)).    Read here our full briefing on those decisions, including an analysis of the hurdles that claimants in such 
actions are likely to have to overcome in making out their claims. 

Both those decisions were appealed and the Court of Appeal delivered a single judgment dealing with both (read the judgment 
here).   

The focus of the appeals was the preliminary question of whether it was arguable that the representations regarding LIBOR 
alleged to have been made by the banks could be implied from the circumstances.  The Court was prepared to accept that it 
was at least arguable that they could be and therefore permitted the claims based on such implied representations to be 
pursued. 

It is important to note that the Court at this stage was only looking at that issue in the context of an attempt to amend pleadings - 
and so was considering only the preliminary question of whether the allegations were sufficiently arguable to be allowed to 
proceed to trial (a relatively low threshold).  Also, as discussed in our earlier briefing, even if the claimants are able to establish 
that the alleged representations could be implied, they are likely to face a number of further substantial obstacles before being 
able to establish liability on the part of defendant banks for substantial damages.  

It is expected that the first of the two cases to be heard in the High Court will  be the Graiseley proceedings, which are currently 
listed for trial in April 2014.   

Read our briefing on the Court of Appeal judgment here.  

∧ Back to top 
 

CONTRACTUAL CONSTRUCTION 
 

6. Court of Appeal comments on the role of 'business common sense' in contractual construction  
BMA Special Opportunity Hub Fund Ltd & Ors v African Minerals Finance Ltd [2013] EWCA Civ 416 

In a dispute over the interpretation of a prepayment fee provision in a finance agreement, the Court of Appeal re-emphasised 
the importance of the contractual wording when construing commercial contracts and provided further guidance on the extent to 
which considerations of "commercial common sense" should be taken into account.  

The dispute concerned the operation of a clause in a facility agreement entitling the lenders to a prepayment fee in the event of 
the borrower's voluntary early repayment. At issue was whether that provision was triggered in the circumstances of a 
prepayment by the borrower following a refinancing.  The first instance judge in the High Court had concluded, based on an 
analysis of various relevant provisions in the agreement, that the prepayment was not 'voluntary' and therefore did not trigger 
the fee provision. 

The Court of Appeal upheld the High Court decision, emphasising the following overarching principles regarding the role of 
'commercial common sense' in contractual construction: 

• The starting point for contractual construction is the wording the parties have used. While considerations of business 
common sense may assist a court in choosing between competing available constructions, such considerations 'are 
not to be elevated to an overriding criterion of construction' and a judge should not impose upon the parties his or her 
'own notions of what might have been a sensible solution to the parties' conundrum'.  

http://sites.herbertsmithfreehills.vuturevx.com/34/4957/landing-pages/libor-claims-e-briefing.pdf
http://www.bailii.org/ew/cases/EWCA/Civ/2013/1372.html
http://sites.herbertsmithfreehills.vuturevx.com/34/6250/november-2013/graiseley--unitech-november-2013-e-bulletin.asp?sid=74a7386d-3cf2-42f1-a4e0-3cb9c357e955
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• 'Business common sense' in the context of contractual construction should not be confused with the question of what 
might have made good business sense for a particular party. A particular result, although apparently unfavourable to 
one party, may make commercial 'sense' on the basis of an assumption that it was the outcome of compromise and 
negotiation  - particularly where the parties are well-advised commercial entities who negotiated the agreement in 
detail.  

The result that no prepayment fee was payable in respect of a prepayment following a voluntary refinancing might at first blush 
be surprising and concerning to the banking industry. However, that conclusion was based on the particular wording of the 
contractual provisions in this case, which the Court observed were less than ideally drafted.   It is therefore not the case that 
every prepayment provision will be construed in the same way as the one in this dispute.   

However, the case is a timely reminder that, although the courts have now clearly accepted that the concept of 'business 
common sense' can play a legitimate role in contractual construction (as endorsed by the Supreme Court in Rainy Sky v 
Kookmin Bank [2011] UKSC 50), that role is primarily relevant in cases where the contractual wording is truly ambiguous  -  that 
is, where the natural meaning of the words throws up more than one reasonable interpretation.  It has a much more limited role 
in cases of non-ambiguous provisions. (Click here to read more background on Rainy Sky and the current state of the 
authorities on this issue, in our briefing on the first instance decision in this case.) 

Commercial parties should therefore not assume they will be able to avoid the repercussions of poor drafting or poor negotiation 
by arguing that the result lacks commercial sense.  If a court considers that the wording of a contract does, on its face, carry a 
sufficiently clear meaning, it can and will hold the parties to the words they have agreed - particularly where the contract has 
been negotiated in detail by well-advised commercial entities. 

 Read our briefing on the Court of Appeal decision here. 

∧ Back to top 
 
 

7. Court analyses with precision the capacity in which parties are acting under the contract 

Citicorp Trustee Company Ltd v Barclays Bank Plc & Ors [2013] EWHC 2608 (Ch) 
 

This case involved a dispute over the voting rights the banks did or did not hold over notes issued by two SPVs as part of a 
commercial property financing. The key question of interest for the Court was the proper application of a clause which deemed 
the noteholder to be disenfranchised when holding the notes as "Seller" and therefore unable to vote in a restructuring which 
was being carried out.  

On the one hand, the junior noteholders (whose voice would be promoted in the restructuring) and (ultimately) Barclays argued 
that the disenfranchisement clause was triggered whenever Barclays held the notes because the definition of Seller was merely 
shorthand for the banks involved in the transaction. This interpretation was advanced on the basis that, notwithstanding the 
apparently precise and lengthy definition of "Sellers" in the Master Definitions Schedule, the mechanics of the transaction were 
such that the relevant stages of issuing the notes were carried out simultaneously and accordingly Barclays never held the 
notes as a Seller. 

The alternative argument (which was in fact put before the court by Ambac, the provider of credit protection over the notes and 
who ultimately would control the votes if Barclays was not disenfranchised), was that the contract made clear that the 
disenfranchisement applied only to the holder of notes in their capacity as a Seller, as defined in the Master Definitions 
Schedule. In contrast to the definition of "Issuer", which was simply the name of the SPV, the definition of "Seller" was much 
more convoluted, and importantly made clear that each bank which was identified as a "Seller" was "in the capacity as a seller 
of the [notes]". Reading this definition of "Seller" simply to mean the banks not only ignores the words "in the capacity as a 
seller" but would also impact the use of Seller (as a defined term) elsewhere in the documentation. Moreover, and simply put, it 
would have been much easier for the draftsman to have merely identified the parties had he wanted to disenfranchise them 
when acting in whatever capacity. 

The judge robustly rejected the former argument, and found that Barclays was not disenfranchised since it did not hold the 
notes in the capacity of Seller. The fact that, because of the way the transaction was executed, it never held the notes in the 
capacity as a Seller did not matter. 

Parties, particularly financial institutions, often act in more than one capacity on any given transaction, assuming ancillary roles 
(often very important ones) in addition to acting as a counterparty. When specific terms or obligations are described as applying 
to that party when acting in a particular capacity (such as calculation agent, facility agent, hedging counterparty, security agent 
etc.) the court is likely to proceed from a starting point that this was intentional and that the term is applicable to that party only 
in that capacity. However, as ever, poor drafting may continue to lead to disputes about whether the application of the relevant 

http://sites.herbertsmithfreehills.vuturevx.com/34/4088/landing-pages/business-common-sense-in-contractual-interpretation---loan-prepayment-fees.asp
http://www.herbertsmithfreehills.com/-/media/Files/ebulletins/Business%20Common%20Sense%20Arguments%20fail%20to%20save%20poor%20Drafting%20The%20Court%20of%20Appeal%20UK%20upholds%20High%20Court%20Decision%20on%20Loan%20Prepayment%20Fees.htm
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clause should be so limited. In this case, the judge commented that he could not understand the commercial basis on which 
Barclays would have agreed to being disenfranchised at all, although that was not the basis of his decision because he found 
the clause to have been clear and unambiguous as a matter of pure construction. In other cases, as we have seen on many 
occasions over recent years, where there is a more ambiguous clause, the scope for argument over the commercial rationale of 
competing interpretations is increased. 

Read the judgment here. 

 

OTHER SIGNIFICANT DECISIONS  
 

8. Duties owned by a bank acting as agent under a facility agreement 
Torre Asset Funding Ltd and another v Royal Bank of Scotland plc [2013] EWHC 2670 (Ch) 

This case provides important guidance from the courts on the limited role of, and the duties consequently imposed upon, 
institutions that act as agents in lending transactions. 

In particular, one of the mezzanine lenders in respect of a multi-tiered funding arrangement for a property company claimed 
that, notwithstanding the limited and apparently mechanistic role RBS played as Agent under the documentation, RBS owed 
duties to the lenders to provide them with information which may have allowed those lenders to identify the obligor's financial 
difficulties early enough to mitigate the losses which were suffered when the property market, and the obligor, collapsed in 
2008. The court robustly rejected the existence of such duties. 

A further claim was made on the basis that RBS (as lender) had misrepresented the purpose of a restructuring of repayments to 
the more junior lenders under the loan arrangements when seeking lenders' consents. That claim failed because, although the 
claimant was found to have provided consent on the basis of the misrepresentation, another lender had refused its consent and 
the restructuring of repayments did not proceed.  Moreover, the scope of the duty which was assumed by making the statement 
did not extend beyond the consequences of the claimant's decision to provide its consent. It did not extend to a duty to protect 
the claimant from the consequences of using the information provided to seek that consent for other purposes, such as re-
considering its continued participation in the lending. 

Financial institutions who commonly act as agents in relation to financing arrangements will welcome the court's refusal to apply 
wide-ranging duties to such roles, although the decision was based on the description of the Agent's role in the contractual 
documentation.  Agents should remain aware, however, that any discretion afforded to them by the finance documentation is not 
absolute, and the standard of acting in a manner which is not arbitrary, capricious, perverse or irrational will apply to any 
exercise of that discretion. 

Click here to read a more detailed briefing on this case. 

 
Back to top 

 

9. Supreme Court considers the tests for insolvency 
BNY Corporate Trustee Services Limited v Eurosail-UK 2007-3BL Plc [2013] UKSC 28 

The Supreme Court provided some welcome clarification on the construction and effect of the "balance-sheet" insolvency test 
(in section 123(2) of the Insolvency Act 1986) and its interaction with the "cash flow" insolvency test (in section 123(1)(e)). 

The decision is relevant not just to creditors presenting winding-up petitions but also to the wider banking industry, insofar as 
insolvency related events of default are commonly incorporated in finance documents (either by direct reference to the statutory 
provisions or by some other means).  

Key aspects of the Supreme Court's decision include: 

• the cash-flow test is not simply concerned with presently-due debts owed by the company, but also with debts falling due 
from time to time in the reasonably near future.  What constitutes "the reasonably near future" depends on all the 
circumstances and, in particular, the nature of the company's business. Once a court has to move beyond the 
reasonably near future, any attempt to apply the cash-flow test becomes speculative and a balance sheet test becomes 
"the only sensible test";  

http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWHC/Ch/2013/2608.html&query=citicorp&method=boolean
http://herbertsmithfreehills.com/-/media/Files/ebulletins/20131115%20-%20Torre%20Asset%20Funding%20e-bulletin.htm
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• the balance-sheet test is not to be taken literally, by reference to detailed statutory provisions as to the form and contents 
of a company’s financial statements.  It involves a comparison of present assets with present and future liabilities 
(discounted for contingencies and deferment), which is far from an exact test and will depend on all the circumstances of 
the company's business; and  

• crucially, however, the balance sheet test does not involve a test as to whether the company has "reached the point of 
no return" as a result of an incurable deficit in its assets. The abandonment of this aspect of the test overturned the 
decision (but not the ultimate findings) of the Court of Appeal in this case.  The Supreme Court warned that the phrase 
should not pass into common usage as a paraphrase for the effect of section 123(2).  

Read our briefing on the decision here. 

∧ Back to top 
 

10. Making decisions in a 'commercially reasonable' manner  
Barclays Bank plc v UniCredit Bank AG & Ors [2012] EWHC 3655 (Comm) 

The High Court decision in this case provided some useful guidance on what is required of a party who is entitled to exercise a 
discretion under a contract but is required to do so in a 'commercially reasonable' manner. 

The dispute concerned whether Barclays was entitled to refuse its consent to the early termination of three synthetic 
securitisations of loan portfolios, embodied in deeds of guarantee.  The relevant provision allowed the counterparty, Unicredit,  
to terminate the guarantees early “if:….(b) a Regulatory Change occurs in respect of [UniCredit], provided that [UniCredit] has 
obtained the prior consent from [Barclays], such consent to be determined by [Barclays] in a commercially reasonable manner..' 

UniCredit sought consent for early termination as a result of a regulatory change which substantially deprived it of the capital 
relief that the guarantees were designed to achieve.  Barclays refused consent unless it was paid the balance of five years’ 
fees, amounting to some €82 million. UniCredit contended that Barclays’ insistence on such fees was not a commercially 
reasonable ground for declining consent. 

In finding for Barclays, the Court set out clearly its view of what was required for a decision in these circumstances to be 
'commercially reasonable':  
 

• The decision must have been commercially reasonable in an objective sense.  It would not be sufficient to show merely 
that it was made in good faith and was not arbitrary, capricious or irrational. 

• However, the question was not whether the decision was justified, but whether a reasonable commercial person in 
Barclays’ position might have reached such a decision. 

• In making the decision, Barclays was entitled to give its own commercial interests precedence over UniCredit’s 
interests.  It was not obliged to carry out any kind of balancing exercise between the parties' respective interests. 

• Barclays’ commercial interests, in this context, comprised its interest in earning profits from its fee income under the 
guarantees. It would be entitled to refuse consent to protect that fee income unless its nature or amount was so 
disproportionate to UniCredit’s obligation to continue to pay it that no commercially reasonable person in Barclays 
position could have reached such a decision.  Unless the protection of fee income was so disproportionate, Barclays 
was entitled to ignore the impact on UniCredit. 
 

While what will be 'commercially reasonable' in any particular case will depend on all the circumstances of the case, the High 
Court's guidance in this regard may provide some clarity and comfort to parties faced with exercising contractual decision 
making powers that are subject to this qualification (and indeed to parties contemplating entering into contracts containing such 
provisions).   Read the judgment here. 

∧ Back to top 
 
 
 
 
 
 

http://www.herbertsmithfreehills.com/-/media/Files/ebulletins/20130516%20-%20Eurosail%20e-bulletin.htm
http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWHC/Comm/2012/3655.html&query=unicredit&method=boolean
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11. The Supreme Court confirms corporate veil can be pierced in some circumstances  
Prest v Petrodel Resources Limited & Others [2013] UKSC 34 

The Supreme Court confirmed that a court can in very limited circumstances 'pierce the corporate veil'  -  in other words, 
disregard the fundamental principle that a company is a legal entity distinct from its shareholders. 

The various cases over the last 80 or so years suggesting that the corporate veil can be pierced have not always been easy to 
reconcile, which has led to uncertainty over the circumstances in which the Court will be willing to allow the corporate veil to be 
pierced.  In the much-awaited Supreme Court decision earlier this year in VTB Capital v Nutritek [2013] UKSC 5, the Court 
declined to give guidance on the question as it was not required for the determination of that case.  However, it subsequently 
did so in Prest v Petrodel, a matrimonial case in which the leading judgment was given by Lord Sumption (although on the facts 
the Court ultimately decided that there was no need to pierce the veil in this case). 

Lord Sumption analysed the previous 'veil piercing' case law in terms of two categories of cases: 'concealment' cases and 
'evasion' cases.  Concealment refers to the interposition of a company so as to conceal the identity of the real actors and, in 
Lord Sumption's view, does not in fact involve piercing the veil at all  - as the court is not disregarding the façade but looking 
behind it.   However, he identified the circumstances when the veil may genuinely be pierced, under the evasion principle, as 
being : 

(i) when a person is under an existing legal obligation or liability, or is subject to an existing legal restriction  

(ii) which he deliberately evades (or the enforcement of which he deliberately frustrates) by interposing a 
company under his control.  

The veil can be pierced only for the purpose of depriving the company or its controller of the advantage they would otherwise 
have obtained by virtue of the company’s separate legal personality:  

While there are differences of opinion in Prest amongst the seven Justices, what seems clear is that the majority of the 
Supreme Court acknowledges, albeit obiter, the existence of the doctrine of piercing the corporate veil and that it extends at 
least as far as the circumstances referred to above.    

Read our briefing on the Prest decision here. 

Although the principles enunciated in Prest were strictly obiter and were in the context of a matrimonial case,  they are likely to 
be followed by lower courts.  For example, a  recent Court of Appeal (Criminal Division) decision has applied the principles in a 
case concerning a criminal confiscation order (R v Sale [2013] EWCA Crim 1306).  The Court of Appeal observed that it was 
plain that the Supreme Court in Prest intended to address the issue across the law generally.  Read the R v Sale judgment 
here. 

∧ Back to top 
 

12. Further guidance on brokers' duties when closing out client positions in market turbulence  
Marex Financial Limited v Creative Finance Limited and Others [2013] EWHC 2155 (Comm) 

A recent decision of the Commercial Court revisited the issues considered at length by Gloster J in Euroption Strategic Fund Ltd 
v Skandinaviska Enskilda Banken AB [2012] EWHC 584 (Comm), on which we have commented in previous updates (click here 
for our summary).  
 
The latest case concerned the closeout by Marex of a number of its client's FX positions in NZDJPY and EURJPY at the height 
of the market turmoil caused by the Japanese earthquake in March 2011. Although there was no dispute that Marex had the 
contractual right to close out the defendant's positions in light of their failure to meet margin calls on those positions, the key 
question for the court was the standard that the broker must adhere to in exercising that right. In defence to a claim for amounts 
due, the defendant clients argued that the way in which the positions were closed out was irrational, alternatively grossly 
negligent, or merely negligent in breach of a duty owed by the broker to its clients when closing out its positions. In that context, 
the defendants argued that, such were the circumstances, there was only one rational way of closing out the positions, which 
was to sell the entire positions to a market maker immediately.  They therefore counter-claimed for the loss suffered on their 
positions as a result of Marex's method of close-out.  
 
For its part, Marex accepted (in accordance with Euroption) that it was under a duty to close out the positions rationally (i.e. in a 
way that was not arbitrary, capricious or perverse) but denied that the way in which it exercised its rights to close out the 
positions was in breach of that duty. It also denied that it had a duty to exercise reasonable care, or that, in any event, it failed to 
exercise reasonable care.  
 

http://hsf-litigationnotes.com/2013/06/13/supreme-court-confirms-corporate-veil-can-be-pierced-in-some-circumstances/
http://www.bailii.org/ew/cases/EWCA/Crim/2013/1306.html
http://sites.herbertsmithfreehills.vuturevx.com/34/4088/landing-pages/clearing-brokers--close-out-duties--euroption-v-skandinaviska.asp
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Field J confirmed that the reasoning of Gloster J in Euroption applied,  such that the applicable duty was to exercise the power 
to close out the positions rationally.  He rejected an invitation to imply a term at common law requiring  Marex to exercise its 
power with reasonable care, and agreed with Gloster J that the Supply of Goods and Services Act 1982 (which implies 
reasonable care and skill) is confined to services provided under the contract. Such services did not include exercising the close 
out powers  - which was a right that Marex elected to exercise to protect its own position.  Finally, a tortious duty of care would 
be at odds with the wide-ranging nature of Marex's right to protect its own interests in the circumstances it faced (which may 
require very urgent action on its part to do so) and with the absence of a contractual or statutory duty. Comparisons with those 
who exercise certain security interests such as mortgages, pledges and liens, were not apt as the law treats the taking of 
possession by a security holder as a special category.  
 
Finally, as might be expected, each side produced expert evidence as to whether the steps Marex in fact took to close out the 
positions (in what were undoubtedly turbulent market conditions) were rational.  In considering this evidence, it is clear that, 
quite apart from the high threshold required to establish irrationality, the defendants were facing an uphill struggle to convince 
the judge that, with the benefit of hindsight, Marex's actions should be the subject of much criticism.  In fact, as with Euroption, 
the judge was satisfied that, even if he was wrong as to the standard to which Marex should be held, it had not been negligent 
(let alone irrational) in view of the primary purpose of the applicable provisions being its own protection. The Court's resistance 
of the temptation to apply after-the-event analysis to trading activity in what were evidently fast-moving markets is welcome.  

Read the judgment  here. 
 

LITIGATION PROCEDURE 
 
13. Post-Jackson strict case management begins to bite  

 

The amendments to the Civil Procedure Rules (CPR) brought in on 1 April 2013 to implement the Jackson reforms appear to 
have brought about a significant change in culture with regard to the courts' attitude to case management.  

The courts are now more likely to make tough case management decisions where parties are in breach of rules or court orders 
and less willing to grant relief from sanctions in the event of a breach. The courts also seem to be stricter in granting extensions 
of time for compliance with rules and orders.   "(A)ll parties and the wider litigation world should be aware that all courts at all 
levels are now required to take a very much stricter view of the failure by parties to comply with directions..' (Fons HF v Corporal 
Ltd [2013] EWHC 1278 (Ch)). 

The marked shift in approach has been particularly prompted by the following two amendments to the CPR, which received 
comparatively little attention in the lead up to 1 April 2013 but have certainly made their mark post-implementation: 

• an amendment to CPR 3.9, which governs applications for relief from sanctions imposed for failure to comply with any 
rule, practice direction or court order.   In place of the previous list of nine factors the court had to consider is now a 
requirement to consider : “all the circumstances of the case, so as to enable it to deal justly with the application, 
including the need – (a) for litigation to be conducted efficiently and at proportionate cost; and (b) to enforce 
compliance with rules, practice directions and orders”; and  

• an amendment to the “overriding objective” at CPR 1.1 to add a new sub-paragraph which makes it clear that dealing 
with cases justly includes “enforcing compliance with rules, practice directions and orders”. 

We have seen a string of cases since 1 April 2013 indicating that judges see themselves as required to adopt a stricter 
approach toward failures in compliance and requests for extension of time (for example here, here and  here – the latter 
refusing an application to extend time for service of particulars of claim notwithstanding that a fresh action would be time 
barred). 

Some key messages from these decisions are: 

• Parties must ensure, so far as possible, that the time limits set for taking procedural steps are both reasonable and 
achievable and that they are complied with strictly.  

• Where it is not possible to comply, parties should apply for an extension of time before the deadline expires rather than 
seeking the court’s indulgence after the event.  

• The courts wish to discourage firmly any assumption that the absence of any prejudice to an opponent will be enough 
to justify an extension of time or the grant of relief.   Underlying the new strict approach is a recognition that the waste 
of judicial time that results from  non-compliance with case management directions has the potential to prejudice 
parties in other actions and the judicial system as a whole. 

http://www.bailii.org/ew/cases/EWHC/Comm/2013/2155.html
http://www.bailii.org/ew/cases/EWHC/Ch/2013/1278.html
http://www.bailii.org/ew/cases/EWHC/Ch/2013/1278.html
http://hsf-litigationnotes.com/2013/05/24/high-court-decision-warns-of-strict-post-jackson-approach-to-case-management/
http://hsf-litigationnotes.com/2013/06/14/high-court-makes-unless-order-for-disclosure-citing-increased-emphasis-on-compliance/
http://hsf-litigationnotes.com/2013/06/04/high-court-refuses-extension-of-time-for-service-of-particulars-further-illustrating-new-strict-approach-to-compliance/


10/43440479_4 10 

• Although there may be some greater scope for flexibility with orders relating to specific stages of trial preparation 
where there are many 'imponderables' at the time the order is made (eg. disclosure, witness statements, expert 
evidence), such flexibility cannot be assumed and it may be difficult to predict the court's approach in any given case.    

∧ Back to top 
 
14. Proposed extension of Jackson costs management regime 

  

A key element of the Jackson reforms implemented from 1 April 2013 was the introduction of the mandatory costs management 
regime applicable to cases commenced on or after that date (apart from those in exempted categories, outlined below). 

Where the new regime applies, all parties (except litigants in person) have to file and exchange budgets setting out their 
estimated costs for each stage in the proceedings, verified by a statement of truth.  The court may at any time make a 'costs 
management order',  in which it will record the extent to which the budgets are agreed between the parties or (to the extent not 
agreed) record the court’s approval of a budget, if necessary after making appropriate revisions. Whether or not the court has 
made a costs management order, when making any case management decision it will have regard to the budgets and take into 
account the costs involved in each procedural step.  Click here for more detail of the new costs management reforms. 

The courts' post-Jackson stricter approach to case management generally (discussed above) has extended to these new costs 
budgeting requirements, with a number of recent decisions evidencing  a lack of tolerance for parties'  failure to file costs 
budgets (see here) and attempts to revise or depart from filed budgets (see here and here).  

Currently, the mandatory costs management regime does not apply: 

(i) to cases in  the Commercial Court;  or 

(ii) to cases in the Chancery Division, Technology and Construction Court or Mercantile Courts where the sums in dispute 
exceed £2 million excluding interest and costs (unless the court orders that they should apply in a particular case). 

However, since Jackson implementation, the Civil Procedure Rule Committee has set up a sub-committee to consider and 
advise on whether those current exceptions should be wholly or partially removed.  The sub-committee issued a consultation 
paper requesting views by 20 July. 

Depending on its conclusion regarding the Commercial Court exception, the Rule Committee will need to consider whether an 
exception should be maintained for any category of claims in the other business jurisdictions. The current exception for claims of 
over £2 million was introduced at the eleventh hour before implementation of the Jackson reforms, to avoid the risk of “forum 
shopping” between those courts and the Commercial Court given the latter’s blanket exclusion from the regime.   

Read more on the consultation here. 

∧ Back to top 
 

 

 

 

 

 

 

 

 

 

  

http://hsf-litigationnotes.com/jackson-reforms/costs-management/
http://hsf-litigationnotes.com/2013/08/27/high-court-imposes-severe-sanction-for-failure-to-file-costs-budget/#more-5620
http://hsf-litigationnotes.com/2013/04/19/high-court-decision-indicates-strict-line-on-revision-of-costs-budgets/
http://hsf-litigationnotes.com/2013/06/18/another-high-court-decision-indicating-strict-approach-to-departures-from-costs-budgets/
http://hsf-litigationnotes.com/2013/06/26/consultation-on-extending-costs-management-to-commercial-court-and-higher-value-claims-in-other-business-courts/
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