
WAIVER OF PRIVILEGE
ALL IS NOT LOST   

Anna Pertoldi and Maura McIntosh of Herbert Smith Freehills LLP look at the 
circumstances in which privilege will be lost if a privileged document ends up in 
the hands of an opponent or third party, or is referred to in the course of litigation, 
and set out practical tips to avoid an unintended loss or waiver of privilege.

For a communication or document to be 
privileged, it must be confi dential. So if, for 
example, a party decides to post a copy of its 
legal advice to a publicly accessible website, 
that advice will be in the public domain and 
any privilege that would otherwise have 
attached to it will be lost. 

However, under English law, a party can 
share its privileged material with a limited 
group on confi dential terms without losing 
the ability to assert privilege against the rest 
of the world. Where privileged material is 
shared in this way, the privilege holder will 
normally lose the ability to assert privilege 
against those with whom it has been shared; 
that is, it will have waived privilege against 
those individuals. But in some circumstances, 
privileged documents can be disclosed to a 
third party for a limited purpose while the 
privilege holder will retain the ability to assert 

privilege even against that third party should 
a dispute arise in the future. 

Even if a party’s privileged material is 
accessible to an opponent, or stored on the 
opponent’s electronic document storage 
systems, this does not necessarily mean that 
confi dentiality, or privilege, is lost. Similarly, 
the fact that a privileged document has been 
provided to an opponent or third party in 
error, or without the authority of the privilege 
holder, will not always be fatal. The court can, 
in some circumstances, grant an injunction 
to prevent further disclosure or use. The test 
varies depending on whether disclosure 
occurs in the course of litigation or in some 
other context.

Where a party waives privilege, it may 
be required to disclose further privileged 
material under the principle of collateral 

waiver, also known as the cherry-picking rule. 
The application of this principle depends on 
whether the privileged material has been 
deployed in proceedings. Where the cherry-
picking rule applies, the extent of the waiver 
will depend on what is fair in the circumstances.

This article considers these issues, with 
illustrations from recent case law, and 
provides practical tips to avoid a loss or waiver 
of privilege (see box “Practical tips to avoid a 
loss or waiver of privilege”). 

LIMITED WAIVER

It is possible to disclose privileged documents 
to a third party on confi dential terms without 
losing privilege against the rest of the world. 
So, for example, the courts have held that a 
party did not lose privilege more widely where 
it had shared its legal advice with: 
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• Members of a transaction team that 
included non-legal advisers (Nederlandse 
Reassurantie Groep Holding NV v Bacon 
& Woodrow and ors [1995] 1 All ER 976).

• An auction house instructed to sell 
a painting whose ownership was in 
dispute (Gotha City v Sotheby’s [1998] 1 
WLR 114 (CA)). 

That is the case regardless of whether or not 
the party receiving the privileged material 
has a common interest in its subject matter, 
so as to allow the receiving party to assert 
common interest privilege in the documents 
(see box “Types of privilege”).

In most circumstances where privileged 
material is shared, privilege can no longer 
be asserted against the party with whom it 
is shared. Privilege is normally taken to have 
been waived to that extent, although not 
more generally provided that confi dentiality is 
maintained. However, in some circumstances, 
privileged documents can be disclosed to 
a third party without losing privilege even 
against that party. If the court is satisfi ed that 
the disclosure was restricted to a particular 
purpose and the third party is now trying to 
use the documents for some other purpose, 
without the privilege holder’s consent, the 
court may step in.

The Court of Appeal decision in Berezovsky v 
Hine illustrates this principle ([2011] EWCA Civ 
1089). Mr Berezovsky brought claims against 
the estate of his former business associate, 
Mr Patarkatsishvili. At an earlier stage, 
when they were still allies, Mr Berezovsky 
had sent Mr Patarkatsishvili copies of draft 
witness statements prepared for separate 
proceedings. Mr Patarkatsishvili’s estate 
wished to rely on those draft statements 
in defending the claims brought by Mr 
Berezovsky. The court held that Mr Berezovsky 
was entitled to assert privilege in the draft 
statements. On the facts, the court was 
satisfi ed that disclosure to Mr Patarkatsishvili 
had been restricted to particular purposes, 
and that use for any other purpose was 
prohibited. 

In Berezovsky, the court based its conclusion 
on what it said must have been intended 
by the parties at the time the draft witness 
statements were provided, even though 
there was no express restriction on Mr 
Patarkatsishvili’s use of the statements. 
However, if a party wishes to be able to 
argue that privilege has been waived only for 

a limited purpose, it is best practice to agree 
expressly that disclosure has been made for 
that purpose only and that use of the material 
for any other purpose is prohibited.

ACCESS BY AN OPPONENT 

Occasionally, a party’s privileged material 
becomes accessible to an opponent, perhaps 
because it is stored on the opponent’s 
electronic document systems. This may 
arise, for example, in disputes between group 
companies, or between an employer and 
employee.

In these circumstances, it is sometimes 
argued that confi dentiality, and therefore 
privilege, has been lost. However, the basic 
rule is that a document does not cease to be 
confi dential simply because it is accessible 
to an opponent in this way. As the Court 
of Appeal put it in Imerman v Tchenguiz, 
 confi dentiality is not dependent on locks and 
keys, or their electronic equivalents ([2010] 
EWCA Civ 908).

The High Court recently considered this 
issue in Shepherd v Fox Williams LLP [2014] 
EWHC 1224 (QB). In employment tribunal 
proceedings between the defendant and 

the claimant’s fi ancée, the defendant had 
sought to rely on several of the claimant’s 
privileged and confi dential documents that 
had been found on the defendant’s servers. 
The claimant applied for an order for delivery 
up of the documents on the basis that they 
were confi dential and privileged. 

The defendant argued that the claimant 
had destroyed any confi dentiality in the 
documents by sending them to his fi ancée 
at her work email address when he knew, 
or should have known, that they would 
be subject to the employer’s electronic 
information policy. This policy provided (as 
is usual for this sort of policy) that employees 
had no expectation of privacy in respect of 
communications sent to the employer’s 
computer systems. 

The court dismissed this argument, saying 
that there was no evidence that the documents 
were sent to the fi ancée at her work address. 
On the contrary, the evidence suggested that 
they were sent to her personal email address. 
She had then forwarded them on to be able 
to access them from work, without realising 
that a copy would be stored on the employer’s 
systems. The claimant remained entitled to 
assert privilege.
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Practical tips to avoid a loss or waiver of privilege

  Do not circulate legal advice too widely. Doing so increases the risk that the 
advice will be circulated inappropriately and that confi dentiality, and therefore 
privilege, will be lost. 

  Think carefully before allowing privileged material to be sent to, or stored on, a 
system that is accessible to third parties. 

  In order to share privileged material with a third party, consider putting in place 
an express confi dentiality or non-waiver agreement setting out the purpose for 
which disclosure is made and prohibiting further use.

  Remember that the rules of privilege vary in different jurisdictions. Disclosure in 
one jurisdiction may lead to a wider loss of privilege in another, even if it would 
not do so under English law.

  If privileged material has been disclosed without authority, consider taking quick 
action to request an undertaking not to use the material or, if necessary, apply 
for an injunction.

  Take great care to ensure that privileged material is not offered for inspection 
unless a waiver is intended. Consider using a clawback agreement to provide for 
the return of material disclosed inadvertently. 

  Consider carefully before referring to, or relying on, privileged material in 
proceedings. This could result in a wider waiver than intended. 
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Shepherd leaves open the question of 
whether parties will be taken to have lost 
confi dentiality, and therefore privilege, if 
they intentionally send (or authorise the 
sending of) their own privileged documents 
to an email address that they know, or 
perhaps ought to know, is subject to an 
electronic information policy that negates 
any expectation of confi dentiality. 

Parties should think carefully, therefore, 
before allowing their privileged material 
to be sent to, or stored on, a system that is 
accessible by third parties. Depending on 
the circumstances, there may be a risk that 
confi dentiality, and therefore privilege, will 
be lost to that extent. 

DISCLOSURE OUTSIDE LITIGATION

If a privileged document comes into the hands 
of a third party without the authority of the 
party entitled to assert the privilege, the court 
has the power to intervene under its equitable 
jurisdiction to prevent a breach of confi dence, 
as long as the document has not entered 
the public domain. The court’s approach in 
these circumstances has been considered 
in a number of recent decisions, including 
Kousouros v O’Halloran & anor and Fadairo 
v Suit Supply UK Lime Street Limited ([2014] 
EWHC 2294 (Ch); UKEAT/0282/13/JOJ). 

In Kousouros, a party’s solicitor disclosed 
privileged material in breach of confi dence 
before the proceedings started. The 
parties, who were brother and sister, were 
benefi ciaries under their father’s will. There 
was a dispute between them as to whether 
a particular property fell within the estate. 
The solicitor had initially been retained by 
the sister but was later appointed to act for 
the estate. He ultimately stopped acting for 
the sister on recognising that there was a 
potential confl ict of interest. 

It seems that after the solicitor stopped 
acting for the sister, he failed to appreciate 
that he had a continuing duty of confidence 
to her. He disclosed to the brother’s solicitors 
a letter containing privileged material, 
which was confidential to the sister, and 
the brother relied on that material in his 
particulars of claim. The High Court granted 
an injunction preventing further use of the 
material.

In Fadairo, a company’s privileged material 
was inadvertently disclosed to the opponent, 
who was at that time its employee, before 
proceedings started. The employee 
enquired about bonus payments due to 
him. The company’s fi nancial administrator 
made enquiries of its outsourced payroll 
provider and forwarded their response to 

the employee, including an attached email 
containing legal advice from the company’s 
solicitor in respect of the employee. 

The employee resigned and brought a claim 
for constructive and unfair dismissal, relying 
on the email in his grounds of claim. The 
Employment Appeal Tribunal upheld the 
employment tribunal’s decision that the email 
was, and remained, privileged. 

All will depend on the facts, but the 
circumstances in which the court can, and 
ordinarily will, grant an injunction to require 
the return of the document or restrain its 
further use include where:

• The recipient has acted unconscionably.

• The material has been disclosed in 
breach of an obligation of confi dence (as 
in Kousouros).

• The disclosure was by mistake (as in 
Fadairo). 

Because a claim for breach of confi dence is an 
equitable claim, the court has a discretion to 
refuse relief on the normal equitable grounds; 
for example, if the party seeking an injunction 
has failed to act promptly, or is in breach of 
the “clean hands” principle. 

Unlike in other situations where the court is 
called on to protect confi dential information, 
it will not conduct a balancing exercise 
between maintaining the confi dentiality 
of the privileged material and the public 
interest in establishing the truth. Where legal 
professional privilege applies, its protection 
is absolute; it is not subject to competing 
public interest considerations.

Parties that become aware that their privileged 
material may have been disclosed without 
their authority should not assume that all 
is lost. It may still be possible to retrieve the 
situation by taking steps quickly to request 
an undertaking not to use the material or, if 
necessary, apply for an injunction. 

DISCLOSURE DURING LITIGATION

In today’s large-scale commercial litigation, a 
typical disclosure review exercise is likely to be 
counted in the tens or hundreds of thousands 
of documents, if not millions. With those sorts 
of volumes, privileged material sometimes 
slips through the net and is inadvertently 
offered for inspection. 

Types of privilege

Legal professional privilege includes legal advice privilege and litigation privilege. 
Legal advice privilege applies to communications between a lawyer and client for the 
purpose of giving or obtaining legal advice, and enables a client to place unrestricted 
confi dence in its lawyer. Litigation privilege applies to communications or documents 
created for the dominant purpose of litigation that is in reasonable prospect or 
pending. It applies not only to communications between a lawyer and client but also 
to communications with third parties. It means that a litigant or potential litigant can 
be free to seek evidence without being obliged to disclose the result of that research 
to its opponent. 

Where a third party who is not party to the client-lawyer relationship can establish a 
joint interest in the subject matter of a privileged communication between the lawyer 
and client, joint interest privilege may apply. This means that the main privilege 
holder cannot assert privilege in the communication as against the third party, 
although both can claim privilege against the rest of the world.  

Common interest privilege arises where a person voluntarily discloses a privileged 
document to a third party that has a common interest in the subject matter of the 
privileged document. Where it applies, it means that the third party can assert 
privilege in its own right. 

There are other types of privilege or similar rights, including privilege against self-
incrimination, public interest immunity and without prejudice privilege. 
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So far this article has discussed disclosure 
outside the litigation process. Where 
unintended disclosure takes place in the 
course of litigation, whether through error or 
otherwise, the principles are different. The key 
distinction between inadvertent disclosure in 
the course of litigation as against disclosure 
outside that process is that, in the former 
case, the party will normally be taken to have 
waived privilege in the documents. The court 
will not normally intervene unless there has 
been a fraud or the mistake was obvious.

Civil Procedure Rule (CPR) 31.20 provides 
that where a party inadvertently allows a 
privileged document to be inspected, the 
party who has inspected the document may 
use it or its contents only with the permission 
of the court. CPR 31.20 has not, however, 
led to any change in the court’s approach 
where there has been inadvertent disclosure 
of privileged documents. As confi rmed by the 
Court of Appeal in Al-Fayed v Metropolitan 
Police Commissioner, the court should adopt 
the same approach as previously in exercising 
its discretion to grant an injunction or to make 
an order under CPR 31.20 ([2002] EWCA Civ 
780).

The issues were recently considered by the 
Court of Appeal in Rawlinson and Hunter 
Trustees SA v SFO ([2014] EWCA Civ 1129; see 
“Disclosure: mistakenly disclosed documents”, 
Bulletin, Dispute resolution, this issue). The 
claimants applied under CPR 31.20 for 
permission to use certain documents that 
the defendant said were privileged and had 
been disclosed inadvertently. Both the High 
Court and the Court of Appeal applied the 
guidelines set out in Al-Fayed (see box “The 
Al-Fayed guidelines”). 

The High Court held that there had been 
an obvious mistake and refused permission 
under CPR 31.20. Even though it was not 
apparent to the in-house lawyer who read 
the document, it would have been obvious to 
a reasonable solicitor in the same position. 
The court was particularly infl uenced by the 
scale and complexity of the review, which 
it said made it seem almost inevitable that 
some mistakes would, or at least might, occur, 
and the Serious Fraud Offi ce (SFO) was not 
intending to waive privilege in documents 
that might be inadvertently disclosed.

The Court of Appeal overturned the decision, 
fi nding that privilege had been waived. The 
decision emphasises that to prevent an 
opponent relying on privileged documents 

where there has been inadvertent disclosure, 
it will not be enough just to show that the 
documents were obviously privileged; the 
question is whether it is obvious that they 
were disclosed by mistake. The two are not the 
same, since a party can always choose not to 
assert privilege. In some cases, the sensitive 
nature of a document may be enough to show 
that it was an obvious mistake, but that will 
not always be the case. 

Merely fl agging to the opponent that some 
of the documents that are provided for 
inspection may be privileged, as the SFO 
did in Rawlinson, will not be enough to 
prevent privilege being waived if the error 
is not obvious. 

The same point was highlighted in Dupont 
Nutrition Biosciences ApS v Novozymes A/S 
([2013] EWHC 155 (Pat)). The defendant’s 
solicitors reviewed the disclosure documents 
for privilege, but the employee of the 
defendant who could defi nitively determine 
questions of litigation privilege (presumably 
because she knew the purpose for which the 
documents had been prepared, although 
that was not stated) was on holiday and 
not contactable. In giving disclosure, the 
solicitors stated that it was possible that 
some of the documents included in the 
non-privileged section of the list might be 
identifi ed as privileged on the employee’s 
return from holiday. The defendant later 
tried to assert privilege over a particular 
document that had, by that point, been 
inspected by the claimant. 

The High Court held that privilege had been 
waived. Although the claimant was notifi ed 
of the possibility that a mistake might have 
occurred in relation to any of the documents 
disclosed, that was not enough to prevent a 
waiver. There was nothing in the document to 
suggest that it had been created in connection 
with litigation, and therefore there was no 
obvious mistake.

Clawback agreements

The obvious solution would be to ensure that 
no privileged material is included among the 
documents offered for inspection, unless a 
waiver is intended, and that should be the 
aim in every case. But one option to guard 
against mistakes that might occur is a so-
called clawback agreement. This allows the 
parties to agree terms in advance for the 
return of privileged materials that have been 
disclosed inadvertently and, depending on 
the terms agreed, may apply more broadly 
than in cases of obvious mistake. 

Clawback agreements are expressly 
recognised by the federal rules of evidence 
for US litigation. Their status in English 
proceedings is perhaps less certain; as 
far as the authors are aware, the point 
has not been considered in any reported 
case. However, the possibility of entering 
into such an agreement is envisaged by an 
e-disclosure protocol that was developed by 
the Technology and Construction Solicitors’ 
Association in consultation with the judges of 
the Technology and Construction Court (TCC) 
(www.tecsa.org.uk/e-disclosure). 
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The Al-Fayed guidelines

In Al-Fayed v Metropolitan Police Commissioner, the Court of Appeal outlined 
guidelines for the court to consider when exercising its discretion to grant an 
injunction or to make an order under Civil Procedure Rule 31.20 ([2002] EWCA Civ 
780). In summary:

• A solicitor conducting litigation has (at least) ostensible authority to waive the 
client’s privilege in respect of relevant documents.

• A solicitor reviewing the opponent’s disclosure documents is, in general, entitled 
to assume that the opponent has waived any privilege it could otherwise have 
claimed for such documents.

• The court has jurisdiction to intervene to prevent the use of documents made 
available for inspection by mistake where justice requires, including where 
inspection was procured by fraud or where there has been an obvious mistake.

• All will depend on the particular circumstances. Since the court is exercising an 
equitable jurisdiction, there are no rigid rules.
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This protocol provides for an agreement that 
inadvertent disclosure of material will not 
amount to a waiver of privilege if the receiving 
party knows, or reasonably ought to know, 
that it was inadvertently produced, or if the 
producing party notifi es the receiving party 
that it was inadvertently produced. According 
to the TCC Guide, the protocol is likely to be 
ordered by the court if the parties have not 
agreed on any alternative by the time of the 
fi rst case management conference. 

COLLATERAL WAIVER

Where a party chooses to waive privilege that 
it would otherwise be entitled to assert, it 
may fi nd itself having to disclose more of its 
privileged material than it originally intended. 
This is because of the principle of collateral 
waiver, also known as the cherry-picking rule, 
which prevents a party relying on the helpful 
aspects of its privileged material while hiding 
behind the privilege to avoid disclosing any 
less helpful aspects. Where the principle 
applies, the party will be required to disclose 
any further privileged material that goes to 
the issue for which the original material was 
deployed.

Reliance

What is sometimes forgotten, however, is that 
collateral waiver applies only where a party 
deploys, or relies on, its privileged material 
in legal proceedings. It has no relevance 
outside that context, and mere disclosure is 
not suffi cient if there is no reliance. 

So, if a party accidentally allows its 
opponent to inspect a privileged document 
in circumstances where that is not an obvious 
mistake, it will be taken to have waived 
privilege in that document. The opponent 
will be free to rely on the document in the 
litigation, if it wishes to do so. The disclosing 
party will not, however, be required to disclose 
further privileged material as a result of 
that waiver, unless it decides to deploy the 
document in support of its own case on the 
merits.

Similarly, if a party quotes a passage from 
its legal advice in an open letter written to 
its opponent, it will be taken to have waived 
privilege in that passage of the advice. The 
opponent will be entitled to rely on it if it so 
chooses. The fi rst party will not, however, 
be required to disclose further privileged 
material, including the rest of the advice letter 
from which it has quoted, unless it relies on 
the privileged passage in support of its case. 

An employment tribunal decision, Fisher v 
HMRC, nicely illustrates the distinction ([2012] 
UKFTT 335). The appellants had disclosed 
to HM Revenue & Customs (HMRC) (and 
therefore waived privilege over) advice 
received from lawyers on two occasions; in 
1999 and in 2000. They also included in their 
list of documents further advice from one 
of the lawyers given in 2001, but asserted 
privilege over the 2001 advice. HMRC sought 
an order requiring the appellants to provide 
the 2001 advice on the basis that privilege 
had been waived.

The tribunal refused to order disclosure. 
Waiver of privilege in respect of one document 
will result in a collateral waiver in respect 
of other documents only to the extent that:

• The fi rst document is deployed in 
relation to an issue in the proceedings.

• The other documents are relevant to that 
same issue. 

Here, the appellants had said that they would 
only rely on the 1999 advice. The 2000 advice 
was not being deployed and was therefore 
irrelevant to the question of collateral waiver, 
even though privilege had been waived in 
respect of it.

The next step was to look at the issue for 
which the 1999 advice was deployed; namely, 
to demonstrate the reason for a business 
transfer in 2000. The tribunal concluded that 
the 2001 advice could not be relevant to that 
issue since it was given 18 months after the 
transfer and could not have infl uenced it. If 
the appellants’ position changed and they 
sought to rely on the 1999 advice in relation 
to a different issue, or sought to rely on the 
2000 advice, that could open up a wider 
waiver of privilege.

Before relying on privileged material in 
proceedings, parties should consider carefully 
the possible impact of such a decision. 
Although mere disclosure, without reliance, 
will not result in a collateral waiver, it is not 
generally advisable to disclose privileged 
material if no reliance is to be placed on it.

Referring to privileged material

Where a party has referred to privileged 
material in submissions or evidence, the 
question often arises whether the privilege 
has been waived. The answer generally comes 
down to whether the content of the advice (or 
other privileged material) has been deployed 

to advance the party’s case, or whether there 
has been a mere reference to the fact of legal 
advice or (as it is sometimes put) its impact 
or effect. These distinctions are not always 
straightforward to apply in practice. 

The test is an objective one. It does not matter 
that a party has said that it does not intend 
to waive privilege.

The issue was considered in Mid-East Sales 
Limited v United Engineering & Trading 
Company Limited ([2014] EWHC 892 (Comm)). 
In the evidence in support of its application 
to set aside default judgment, the defendant 
referred to legal advice it had received. The 
High Court held that the defendant had 
crossed the line from reference to deployment, 
as it made a case that it was acting on legal 
advice in responding to the claim form in the 
way that it did. That would only be relevant 
because the defendant sought to rely on it as 
a factor going to the exercise of the court’s 
discretion, in which case it may be highly 
relevant to know what the advice was. 

Similarly, in ACD (Landscape Architects) 
Limited v Overall, the High Court held that 
a defendant had waived privilege in its draft 
expert report, since it had deployed signifi cant 
parts of it in defence of an application to 
strike out its counterclaim ([2011] EWHC 
3362 (TCC)). The witness statement from 
the defendant’s solicitor stated that he was 
not authorised to waive privilege in the draft 
report, but that the effect of the material if 
adduced at trial would be to underpin certain 
salient points, which he went on to set out. 
Although the solicitor’s evidence referred to 
the effect of the report, the court said that it 
was clear that, in reality, he was relying on its 
contents. The fact that he sought expressly 
to maintain privilege was immaterial, since 
the report’s contents were, in fact, deployed.

So in both Mid-East Sales and ACD, there was 
a wider waiver of privilege. Each defendant 
had deployed privileged material in support 
of its case and fairness required that these 
statements could be assessed in their context. 
The defendants in these cases were therefore 
ordered to disclose, respectively, the legal 
advice and the draft expert report. 

Parties should be extremely cautious in 
referring to their privileged material in 
submissions or evidence, unless they intend to 
waive privilege. Although a mere reference to 
the existence of a privileged communication, 
or its impact or effect, will not result in a 
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waiver of privilege (as opposed to a reference 
to the content, which will result in a waiver) 
this line is not always easy to draw.

Extent of collateral waiver

Where there is a collateral waiver, a party will 
be required to disclose any further privileged 
material that goes to the issue for which the 
original material was deployed (sometimes 
referred to as a question of whether or not 
it is the same “transaction”, although that 
term is arguably misleading in this context). 
The court will therefore have to identify the 
relevant issue in order to determine the extent 
of the waiver. Since collateral waiver is based 
on principles of fairness, on which reasonable 
views may often differ, it is diffi cult to predict 
how far a waiver will go in any given case. 

The recent decision in Fortress Value Recovery 
Fund I LLC v Blue Skye Special Opportunities 
Fund LP (A Firm) illustrates the dangers 
([2014] EWHC 1052 (Comm)). The claimants 
alleged that the defendants had designed 
and implemented a dishonest scheme to 
reorganise a fund to diminish or eliminate 
the claimants’ rights and interests in the 
underlying assets and take the benefi t of 
those assets for themselves. The defendants 
denied the allegations, saying the scheme 
was undertaken honestly and with a genuine 
commercial purpose. 

The defendants expressly waived privilege 
over certain legal advice, saying that 
the waiver related to the defendants’ 
contemporaneous understanding of certain 
difficulties that the reorganisation was 

intended to address, and that privilege was not 
waived in any other material. The claimants 
sought wider disclosure of privileged material 
going toward the defendants’ belief in the 
necessity of reorganisation generally, and 
not just the specifi c diffi culties referred to 
by the defendants. 

The High Court held that privilege had 
been waived more widely, despite the 
defendants’ attempt to restrict the waiver 
within narrow bounds. The defendants’ belief 
in the necessity of reorganisation was put 
fi rmly in issue and justifi ed by reference to 

the disclosure of the privileged material in 
question. So the “transaction” extended to 
the reasons for adopting a reorganisation 
at all, and fairness required disclosure of all 
privileged instructions and legal advice that 
went to those reasons.

Parties should never waive privilege lightly. 
The impact of a waiver may extend more 
widely than intended or anticipated.

Anna Pertoldi is a partner, and Maura 
McIntosh is a professional support 
consultant, at Herbert Smith Freehills LLP.
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