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A recent Court of Appeal decision provides 
useful guidance on how the court will 
determine the effect of a settlement offer 
written “without prejudice save as to costs” 
(known as a Calderbank offer) in a non-money 
claim and, in particular, where injunctive relief 
is sought (Coward v Phaestos Limited and 
others [2014] EWCA Civ 1256).

In a money claim, it is normally relatively 
straightforward to determine if a party has 
beaten its opponent’s offer to settle, whether 
that offer is made under Part 36 of the Civil 
Procedure Rules (CPR) or as a Calderbank 
offer, and therefore what costs consequences 
may fl ow from it. In contrast, where the claim 
is not, or not primarily, about money, that 
assessment may be much more complicated, 
as Coward demonstrates. 

The dispute

The decision follows an earlier High Court 
judgment relating to the very successful IKOS 
hedge fund, which was founded by Ms Elena 
Ambrosiadou and Dr Martin Coward ([2013] 
EWHC 1292). The litigation was complex and 
related to the ownership of the copyright in the 
software source code used in the quantitative 
trading activities of the IKOS companies, a 
copy of which had been covertly taken by Dr 
Coward on his resignation from IKOS. 

Both sides sought declarations as to the 
ownership of the code and injunctions to 
prevent the other from continuing to use the 
software. IKOS also sought the return of its 
confi dential materials and a declaration of 
copyright infringement by Dr Coward. 

The High Court found that the IKOS 
companies were the rightful owners of the 
copyright in the code and were entitled to 
the relief sought. Dr Coward was ordered to 
pay IKOS 85% of its costs calculated on the 
standard basis.

Costs appeal

Dr Coward appealed the costs order, arguing 
that the High Court had erred in principle 
in assessing the impact of a Calderbank 
offer that he had made seven months 
before trial, which IKOS had not accepted. 
Dr Coward submitted that the Calderbank 

offer contained substantially all the relief 
that IKOS obtained at trial, and therefore 
IKOS should have been ordered to pay Dr 
Coward’s costs from the date of the offer or, 
alternatively, each party should bear its own 
costs after that date.

The costs of this hard-fought litigation 
are substantial, with the provisional 
costs schedules submitted by the parties 
amounting to £19 million in total.

Calderbank offer 

Both the High Court and the Court of Appeal 
rejected Dr Coward’s submission that his 
Calderbank offer had contained substantially 
all the relief that IKOS obtained at trial. It was 
signifi cant, in particular, that the Calderbank 
offer had not included an injunction or 
equivalent undertakings in favour of IKOS, 
whereas the costs judgment had required 
Dr Coward to give undertakings in lieu of 
an injunction. 

The Court of Appeal recognised that an 
injunction is a serious step, and will be ordered 
only where the court cannot give the applicant 
the relief it needs through other orders. Dr 
Coward’s failure to include undertakings in 
his Calderbank offer, despite IKOS’s claim for 

an injunction, had been deliberate and was 
a material omission from IKOS’s perspective. 
It was clear that, on the facts of the case 
and in the context of the other terms of the 
offer, the injunction was an important part 
of IKOS’s relief. 

The court recognised that the injunction 
would allay IKOS’s legitimate concern as to 
whether Dr Coward might continue to use 
the software, in view of the High Court’s 
conclusion that the software belonged to 
IKOS, and the importance of that software to 
IKOS’s business. All of this meant that IKOS 
had achieved a signifi cant improvement over 
the terms of the Calderbank offer. The court 
gave signifi cant weight to this aspect, and 
commented that it was probably suffi cient 
for the purposes of dismissing the appeal by 
itself, without the need to consider the other 
aspects where IKOS submitted that it had 
beaten the offer, although the court went on 
to consider those aspects anyway. 

Factors going the other way

The court disagreed with the High Court’s 
fi nding that the order for a confi rmatory 
assignment of the copyright was a signifi cant 
improvement over the Calderbank offer, 
which did not contain this provision. In the 
court’s view, the offer of a confi rmatory 
assignment would have followed naturally 
in the wrap up of any proceedings, had IKOS 
accepted the Calderbank offer. However, 
this point did not affect the court’s overall 
conclusion that IKOS had significantly 
beaten the Calderbank offer.

Dr Coward also pointed to two respects in 
which he submitted that the Calderbank offer 
had provided for a better outcome than IKOS 
achieved at trial:

• It offered compensation of £50,000, as 
against the £1000 nominal damages 
awarded at trial. 

• It would have given IKOS 100% of its costs 
to the date of acceptance of the offer, 
rather than 85% as the judge had ordered. 

The court said that it was right to take 
account of those factors, but the diffi culty 
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Civil Procedure Rules

Under Civil Procedure Rule (CPR) 
36.14(1A), in determining whether 
or not a party has obtained a 
more advantageous result than its 
opponent’s Part 36 offer, in relation to 
any money claim or money element of 
a claim, “more advantageous” means 
better in money terms by any amount, 
however small.

Under CPR 44.2(4), in deciding 
what order (if any) to make about 
costs, the court will have regard to 
all the circumstances, including any 
admissible offer to settle made by 
a party that is drawn to the court’s 
attention, and that is not an offer to 
which costs consequences under Part 
36 apply.
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lay in assessing their importance as against 
the respects in which IKOS achieved a better 
result at trial. In a money claim, the court 
could compare the total amount offered with 
the total amount recovered, regardless of 
whether it arose from different elements of 
the claim. That simple comparison was not 
possible in a case involving non-monetary 
relief. The court must assess the comparative 
signifi cance of the different elements, and 
the Court of Appeal concluded that the judge 
had done so.

The signifi cance of injunctive relief 

Coward suggests that, where a party is faced 
with a claim for an injunction, a Calderbank 
offer that does not contain an offer of an 
injunction or equivalent undertakings may 

be unlikely to provide costs protection where 
the injunction is ultimately granted at trial. 
However, the signifi cance of the claim to 
injunctive relief will need to be assessed in 
the circumstances of each case. Where the 
grant of an injunction is less important in 
the context of the overall claim, and there 
are signifi cant other respects in which the 
Calderbank offer is more favourable than 
the judgment, the offer may have the desired 
effect. Each case will, as ever, turn on its facts. 

The relevance of Part 36

Although it was not necessary for the court’s 
decision, the court considered whether it 
mattered by how much a party had beaten 
an opponent’s offer when the court exercised 
its discretion on costs.

IKOS argued that, by analogy with CPR 
36.14(1A), a party should escape the costs 
consequences of its opponent’s Calderbank 
offer provided that the outcome it achieved 
at trial was better than the offer by any 
degree (see box “Civil Procedure Rules”). 
The court disagreed, pointing out that Part 
36 and Part 44 are separate regimes with 
separate purposes. While Part 36 is highly 
prescriptive in its terms, Part 44 gives the 
court a discretion “almost in the widest 
possible terms”. 
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